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Aut hority: 5 U S.C section 301; OVMB Circular A-110; Appendix J is
al so i ssued under 31 U.S.C. section 7505.

Subpart A-- Gener al
Source: 59 FR 43760, Aug. 25, 1994, unless otherw se noted.
Sec. 74.1 Purpose and applicability.

(a) Unless inconsistent with statutory requirenments, this part
establishes uni formadm ni strative requirenments governing:

(1) Departnment of Health and Human Services' (HHS) grants and
agreenents awarded to institutions of higher education, hospitals, other
nonprofit organi zati ons and commrerci al organi zati ons;

(2) Subgrants or other subawards awarded by recipients of HHS grants
and agreenents to institutions of higher education, hospitals, other
nonprofit organi zati ons and comrerci al organi zations, including
subgrants or other subawards awarded under HHS grants and agreenents
admi nistered by State, |ocal and Indian Tribal governnents; and

(3) HHS grants and agreenents, and any subawards under such grants
and agreenents, awarded to carry out the entitlement prograns identified
at 45 CFR Part 92, Sec. 92.4(a)(3), (a)(7), and (a)(8), except that
Secs. 74.12, 74.23, 74.25, and 74.52 of this part do not apply. Under
t hese prograns, requests to HHS from Governors or other duly constituted
State authorities for waiver of single State agency requirements in
accordance with 31 U. S.C. 6501-6508 will be given expeditious handling.
Whenever possible, such requests will be granted.

(b) Nonprofit organizations that inplenment HHS prograns for the
States are al so subject to state requirenents.

(c) HHS shall not inpose additional or inconsistent requirenents
except as provided in Secs. 74.4 and 74.14, or unless specifically
requi red by Federal statute or executive order.

[59 FR 43760, Aug. 25, 1994, as anended at 61 FR 11746, 11747, Mar. 22,
1996]

Sec. 74.2 Definitions.

Accrued expenditures nean the charges incurred by the recipient
during a given period requiring the provision of funds for: (1) Goods
and ot her tangi ble property received; (2) services perforned by
enpl oyees, contractors, subrecipients, and other payees; and, (3) other
anount s becom ng owed under prograns for which no current services or
performance i s required.

Accrued inconme neans the sumof: (1) Earnings during a given period
from (i) services perfornmed by the recipient, and (ii) goods and ot her
tangi bl e property delivered to purchasers; and (2) amounts becom ng owed
to the recipient for which no current services or performance is
requi red by the recipient.

Acqui sition cost of equipnent neans the net invoice price of the
equi pnent, including the cost of nodifications, attachnents,
accessories, or auxiliary apparatus necessary to nake the property
usabl e for the purpose for which it was acquired. Other charges, such as
the cost of installation, transportation, taxes, duty or protective in-
transit insurance, shall be included or excluded fromthe unit
acqui sition cost in accordance with the recipient's regular accounting
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practices.
Advance neans a paynent made by Treasury check or other appropriate
payment mechanismto a recipient upon its request either before outlays
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are made by the recipient or through the use of predeterm ned paynent
schedul es.

Award neans financial assistance that provides support or
stimulation to acconplish a public purpose. Awards include grants and
ot her agreenents in the formof noney or property in |ieu of noney, by
the Federal Governnent to an eligible recipient. The term does not
i nclude: technical assistance, which provides services instead of noney;
ot her assistance in the formof |oans, |oan guarantees, interest
subsi di es, or insurance; direct paynents of any kind to individuals;
and, contracts which are required to be entered into and admi ni stered
under Federal procurenent |aws and regul ations.

Cash contributions nmean the recipient's cash outlay, including the
outl ay of noney contributed to the recipient by third parties.

Cl oseout neans the process by which the HHS awardi ng agency
deternmines that all applicable admnistrative actions and all required
wor k of the award have been conpl eted by the recipient and HHS.

Contract means a procurenent contract under an award or subaward,
and a procurenent subcontract under a recipient's or subrecipient's
contract.

Cost sharing or matchi ng nmeans that portion of project or program
costs not borne by the Federal Government.

Current accounting period neans, with respect to Sec. 74.27(b), the
period of time the recipient chooses for purposes of financia
statenents and audits.

Dat e of conpletion neans the date on which all work under an award
is conpleted or the date on the award docunent, or any suppl enent or
anmendnent thereto, on which HHS awardi ng agency sponsorship ends.

Department al Appeal s Board neans the independent office established
in the Ofice of the Secretary with del egated authority fromthe
Secretary to review and decide certain di sputes between recipients of
HHS funds and HHS awar di ng agenci es under 45 CFR part 16 and to perform
ot her review, adjudication and nediation services as assi gned.

Di sal | owed costs nean those charges to an award that the HHS
awar di ng agency determnmines to be unallowable, in accordance with the
appl i cabl e Federal cost principles or other terns and conditions
contained in the award.

Di scretionary award neans an award made by an HHS awardi ng agency in
keeping with specific statutory authority which enables the agency to
exercise judgnment (° “discretion'') in selecting the applicant/recipient
organi zati on through a conpetitive award process.

Equi pmrent means tangi bl e nonexpendabl e personal property, including
exenpt property, charged directly to the award having a useful |ife of
nore than one year and an acquisition cost of $5000 or nore per unit.
However, consistent with recipient policy, lower limts nmay be
est abl i shed.

Excess property nmeans property under the control of any HHS awardi ng
agency that, as determined by the head of the awardi ng agency or his/her
del egate, is no longer required for the agency's needs or the discharge
of its responsibilities.

Exenpt property neans tangi bl e personal property acquired in whole
or in part with Federal funds, where the HHS awardi ng agency has
statutory authority to vest title in the recipient wthout further

Page -4-



obligation to the Federal Governnment. An exanple of exenpt property
authority is contained in the Federal Grant and Cooperative Agreenent
Act, 31 U.S.C. 6306, for property acquired under an award to conduct
basic or applied research by a nonprofit institution of higher education
or nonprofit organi zati on whose principal purpose is conducting
scientific research

Federal funds authorized nmean the total anount of Federal funds
obl i gated by the HHS awardi ng agency for use by the recipient. This
anount may include any authorized carryover of unobligated funds from
prior funding periods when permtted by the HHS awardi ng agency's
i mpl enenting instructions or authorized by the ternms and conditions of
t he award.

Federal share of real property, equipnment, or supplies neans that
percentage of the property's or supplies' acquisition costs and any
i mprovenent expenditures paid with Federal funds. This will be the sane
percentage as the Federal share of the total costs under
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the award for the funding period in which the property was acquired
(excluding the value of third party in-kind contributions).

Federal |y recogni zed I ndian Tribal government neans the governing
body of any Indian tribe, band, nation, or other organized group or
comunity (including any Native village as defined in section 3 of the
Al aska Native Clainms Settlenent Act certified by the Secretary of the
Interior as eligible for the special prograns and services provided by
hi m t hrough the Bureau of Indian Affairs.

Fundi ng period neans the period of tinme when Federal funding is
avail abl e for obligation by the recipient.

Government neans a State or |ocal government or a federally
recogni zed Indian tribal government.

HHS nmeans the U.S. Departnment of Health and Human Servi ces.

HHS awar di ng agency nmeans any organi zati on conponent of HHS that is
aut hori zed to make and adm ni ster awards.

I ntangi bl e property and debt instruments nmean, but are not limted
to, trademarks, copyrights, patents and patent applications and such
property as | oans, notes and other debt instrunents, |ease agreenents,
stock and other instrunments of property ownership, whether considered
tangi bl e or intangible.

Local governnment neans a |local unit of government, including
specifically a county, municipality, city, town, township, local public
authority, school district, special district, intra-state district,
council of governments (whether or not incorporated as a nonprofit
corporation under State |aw), any other regional or interstate entity,
or any agency or instrunmentality of | ocal government.

bl i gations nmean the anounts of orders placed, contracts and grants
awar ded, services received and simlar transactions during a given
period that require paynent by the recipient during the same or a future
peri od.

OGAM neans the O fice of Grants and Acquisition Managenent, which is
an organi zational conponent within the Ofice of the Secretary, HHS, and
reports to the Assistant Secretary for Managenent and Budget.

OMB neans the U S. Ofice of Managenent and Budget.

Qutl ays or expenditures nean charges made to the project or program
They may be reported on a cash or accrual basis. For reports prepared on
a cash basis, outlays are the sum of cash di sbursenments for direct
charges for goods and services, the anpunt of indirect expense charged,
the value of third party in-kind contributions applied and the anount of
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cash advances and paynments nmade to subrecipients. For reports prepared
on an accrual basis, outlays are the sum of cash di sbursements for

di rect charges for goods and services, the amount of indirect expense
i ncurred, the value of in-kind contributions applied, and the net

i ncrease (or decrease) in the ampbunts owed by the recipient for goods
and ot her property received, for services perfornmed by enpl oyees,
contractors, subrecipients and ot her payees and ot her anounts becom ng
owed under programnms for which no current services or performance are
required.

Personal property nmeans property of any kind except real property.
It may be tangible, having physical existence, or intangible, having no
physi cal existence, such as copyrights, patents, or securities.

Pri or approval neans written approval by an authorized HHS officia
evi denci ng prior consent.

Program i ncome neans gross income earned by the recipient that is
directly generated by a supported activity or earned as a result of the
award (see exclusions in Sec. 74.24 (e) and (h)). Programincone
i ncludes, but is not Iimted to, incone fromfees for services
performed, the use or rental of real or personal property acquired under
federal |l y-funded projects, the sale of conmodities or itens fabricated
under an award, license fees and royalties on patents and copyrights,
and interest on |loans made with award funds. Interest earned on advances
of Federal funds is not programincone. Except as otherw se provided in
the terms and conditions of the award, programincome does not include
the recei pt of principal on |oans, rebates, credits, discounts, etc., or
i nterest earned on any of them Furthernore, programincone
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does not include taxes, special assessnents, l|levies, and fines raised by
government al recipients.

Project costs neans all allowable costs, as set forth in the
appl i cabl e Federal cost principles (see Sec. 74.27), incurred by a
reci pient and the value of the contributions made by third parties in
acconplishing the objectives of the award during the project period.

Proj ect period neans the period established in the award docunent
during whi ch HHS awar di ng agency sponsorshi p begi ns and ends.

Property neans, unless otherw se stated, real property, equipnent,
i ntangi bl e property and debt instrunents.

Real property nmeans |and, including |and inprovenents, structures
and appurtenances thereto, but excludes novabl e machi nery and equi prment.
Reci pi ent nmeans an organi zati on receiving financial assistance
directly froman HHS awardi ng agency to carry out a project or program

The termincludes public and private institutions of higher education,
public and private hospitals, comrercial organizations, and other quasi-
public and private nonprofit organi zations such as, but not limted to,
comunity action agencies, research institutes, educationa

associ ations, and health centers. The term may include foreign or

i nternational organizations (such as agencies of the United Nations)

whi ch are recipients, subrecipients, or contractors or subcontractors of
reci pients or subrecipients at the discretion of the HHS awardi ng
agency. The term does not include governnent-owned contractor-operated
facilities or research centers providing continued support for mssion-
oriented, |large-scale prograns that are governnent-owned or controlled,
or are designated as federally-funded research and devel opnent centers.
For entitlenent programs |listed at 45 CFR 92.4(a)(3), (a)(7), and (a)(8)
““recipient'' nmeans the governnent to which an HHS awardi ng agency
awards funds and which is accountable for the use of the funds provided.
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The recipient in this case is the entire legal entity even if only a

particul ar conponent of the entity is designated in the award docunent.
Research and devel opment nmeans all research activities, both basic

and applied, and all devel opnent activities that are supported at

uni versities, colleges, hospitals, other nonprofit institutions, and

commerci al organi zations. "~ " Research'' is defined as a systematic study
directed toward fuller scientific know edge or understandi ng of the
subj ect studied. " Development'' is the systematic use of know edge and

under st andi ng gai ned fromresearch directed toward the production of
useful materials, devices, systens, or nethods, including design and
devel opnent of prototypes and processes. The termresearch al so includes
activities involving the training of individuals in research techni ques
where such activities utilize the same facilities as other research and
devel opnent activities and where such activities are not included in the
i nstruction function.

Smal | awards nmeans a grant or cooperative agreenent not exceeding
the smal|l purchase threshold fixed at 41 U.S.C. 403(11) (currently
$25, 000) .

State neans any of the several States of the United States, the
Di strict of Colunbia, the Commonwealth of Puerto Rico, any territory or
possession of the United States, or any agency or instrunmentality of a
State exclusive of |ocal governnents.

Subaward nmeans an award of financial assistance in the form of
noney, or property in lieu of noney, nmade under an award by a recipient
to an eligible subrecipient or by a subrecipient to a |lower tier
subreci pient. The termincludes financial assistance when provi ded by
any |legal agreenment, even if the agreenment is called a contract, but
does not include procurenent of goods and services nor does it include
any form of assistance which is excluded fromthe definition of
“taward'' in this section.

Subreci pient nmeans the legal entity to which a subaward is nmade and
which is accountable to the recipient for the use of the funds provided.
The term may include foreign or international organizations (such as
agencies of the United Nations) at the discretion of the HHS awardi ng
agency.

Suppl i es neans all personal property excluding equi prent, intangible
property, and debt instrunments as defined
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in this section, and inventions of a contractor conceived or first
actually reduced to practice in the performance of work under a funding
agreenent (" subject inventions''), as defined in 37 CFR part 401,
""Rights to Inventions Made by Nonprofit Organizations and Busi ness
Firms Under Governnment Grants, Contracts, and Cooperative Agreenents.'

Suspensi on neans an action by the HHS awardi ng agency that
tenporarily withdraws the agency's financial assistance sponsorship
under an award, pending corrective action by the recipient or pending a
decision to term nate the award.

Suspension of an award is a separate action from suspensi on under
HHS regul ations (45 CFR part 76) inplenenting E.O s 12549 and 12689,

" " Debarnent and Suspension.'

Term nation neans the cancell ation of HHS awardi ng agency
sponsorship, in whole or in part, under an agreenent at any tine prior
to the date of conpletion. For the entitlenment prograns |isted at 45 CFR
92.4 (a)(3), (a)(7), and (a)(8), " "termnation'' shall have that neaning
assigned at 45 CFR 92. 3.

Third party in-kind contributions neans the val ue of non-cash
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contributions provided by non-Federal third parties. Third party in-kind
contributions may be in the formof real property, equipnment, supplies
and ot her expendabl e property, and the val ue of goods and services
directly benefiting and specifically identifiable to the project or
program

Unl i qui dated obligations, for financial reports prepared on a cash
basi s, nean the anobunt of obligations incurred by the recipient that has
not been paid. For reports prepared on an accrued expenditure basis,
they represent the anpunt of obligations incurred by the recipient for
whi ch an outlay has not been recorded.

Unobl i gat ed bal ance nmeans the portion of the funds authorized by the
HHS awar di ng agency that has not been obligated by the recipient and is
determ ned by deducting the cunul ative obligations fromthe cumul ative
funds aut hori zed.

Unrecovered indirect cost neans the difference between the anopunt
awar ded and the anpunt which could have been awarded under the
reci pient's approved negotiated indirect cost rate.

Wor ki ng capital advance neans a procedure whereby funds are advanced
to the recipient to cover its estinmated disbursenment needs for a given
initial period.

[59 FR 43760, Aug. 25, 1994, as anended at 61 FR 11746, Mar. 22, 1996]
Sec. 74.3 Effect on other issuances.

This part supersedes all adm nistrative requirenments of codified
program regul ati ons, program manual s, handbooks and ot her nonregul atory
mat eri al s which are inconsistent with the requirenments of this part,
except to the extent they are required by Federal statute, or authorized
in accordance with the deviations provision in Sec. 74.4.

[59 FR 43760, Aug. 25, 1994, as amended at 61 FR 11746, Mar. 22, 1996]

Sec. 74.4 Devi ations.

(a) After consultation with OVB, the HHS OGAM may grant exceptions
to HHS awardi ng agencies for classes of awards or recipients subject to
the requirenments of this part when exceptions are not prohibited by
statute. However, in the interest of nmaxi mumuniformity, exceptions from
the requirenments of this part shall be permitted only in unusua
ci rcunstances. HHS awardi ng agencies may apply nore restrictive
requirenents to a class of awards or recipients when approved by the
OGAM after consultation with the OMB. HHS awardi ng agenci es may apply
| ess restrictive requirenments w thout approval by the OGAM when maki ng
smal | awards except for those requirenents which are statutory.
Exceptions on a case-by-case basis nmay al so be made by HHS awar di ng
agenci es without seeking prior approval fromthe OGAM OGAM wi | |
mai ntain a record of all requests for exceptions fromthe provisions of
this part that have been approved for classes of awards or recipients.

(b) As a matter of Departmental policy, requests for individual case
deviations will be considered favorably by HHS and its awardi ng agenci es
whenever the deviation will facilitate conprehensive or integrated
service delivery, or nultiple-source consolidated
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awards, unless the deviation would inpair the integrity of the program
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[59 FR 43760, Aug. 25, 1994, as amended at 61 FR 11746, Mar. 22, 1996]

Sec. 74.5 Subawards.

(a) Unless inconsistent with statutory requirenments, this part
(except for Sec. 74.12 and the fornms prescribed in Sec. 74.22) shal
apply to--

(1) Except for subawards under block grants (45 CFR part 96), al
subawards received by institutions of higher education, hospitals, other
nonprofit organi zati ons, and commerci al organi zati ons from any recipi ent
of an HHS award, including any subawards received from States, |oca
governnments, and Indian tribal governments covered by 45 CFR part 92;
and

(2) Al subawards received from States by any entity, including a
government entity, under the entitlenment prograns identified at 45 CFR
part 92, Sec. 92.4 (a), (a)(7), and (a)(8), except that Secs. 74.12 and
74.25 of this part shall not apply.

(b) Except as provided in paragraph (a)(2) of this section, when
State, local, and Indian Tribal government recipients of HHS awards nake
subawards to a governnment entity, they shall apply the regulations at 45
CFR part 92, " “Uniform Adm nistrative Requirenents for Grants and
Cooperative Agreements to State and Local Governnents,'' or State rules,
whi chever apply, to such awards.

[59 FR 43760, Aug. 25, 1994, as anended at 61 FR 11746, Mar. 22, 1996]
Subpart B--Pre-Award Requirenents
Source: 59 FR 43760, Aug. 25, 1994, unless otherw se noted.
Sec. 74.10 Purpose.

Sections 74.11 through 74. 17 prescribe fornms and instructions and
other pre-award matters to be used in applying for HHS awards.

Sec. 74.11 Pre-award policies.

(a) Use of Grants and Cooperative Agreenents, and Contracts. The
Federal Grant and Cooperative Agreement Act, 31 U S.C. 6301-08, governs
the use of grants, cooperative agreenents and contracts. A grant or
cooperative agreement shall be used only when the principal purpose of a
transaction is to acconplish a public purpose of support or stinulation
authorized by Federal statute. The statutory criterion for choosing
bet ween grants and cooperative agreenents is that for the latter
““substantial involvenment is expected between the executive agency and
the State, |ocal government, or other recipient when carrying out the
activity contenplated in the agreenent.'' Contracts shall be used when
the principal purpose is acquisition of property or services for the
direct benefit or use of the HHS awardi ng agency.

(b) HHS awardi ng agencies shall notify the public of funding
priorities for discretionary grant progranms, unless funding priorities
are established by Federal statute.

Sec. 74.12 Fornms for applying for HHS financial assistance.

(a) HHS awardi ng agencies shall conply with the applicable report
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cl earance requirements of 5 CFR part 1320, "~ "Controlling Paperwork
Burdens on the Public,'' with regard to all forms used in place of or as
a supplenment to the Standard Form 424 (SF-424) series. However, HHS
awar di ng agenci es should use the SF-424 series and its programnarrative
whenever possible.

(b) Applicants shall use the SF-424 series or those forns and
i nstructions prescribed by the HHS awardi ng agency. Applicants shal
submit the original and two copies of any applications unless additiona
copies are required pursuant to 5 CFR part 1320.

(c) For Federal prograns covered by E. O 12372, as anended by E. O
12416, "~ Intergovernnmental Review of Federal Prograns,'' the applicant
shall conplete the appropriate sections of the SF-424 (Application for
Federal Assistance) indicating whether the application was subject to
review by the State Single Point of Contact (SPOC). The nanme and address
of the SPOC for a particular State can be obtained fromthe HHS awardi ng
agency or the Catal og of Federal Donestic Assistance. The SPOC shal
advi se the applicant whether the program for which application is made
has been sel ected by that
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State for review. (See also 45 CFR part 100.)

(d) HHS awardi ng agencies that do not use the SF-424 formwil|
i ndicate on the application formthey prescribe whether the application
is subject to review by the State under E. O 12372.

(e) This section does not apply to applications for subawards.

[59 FR 43760, Aug. 25, 1994, as anmended at 61 FR 11746, Mar. 22, 1996]
Sec. 74.13 Debarnment and suspension.

Reci pi ents are subject to the nonprocurenent debarnment and
suspensi on common rule inplementing E.O s 12549 and 12689, ~ Debar nent
and Suspension,'' 45 CFR part 76. This common rule restricts subawards
and contracts with certain parties that are debarred, suspended or
ot herwi se excluded fromor ineligible for participation in Federa
assi stance prograns or activities.

Sec. 74.14 Special award conditions.

(a) The HHS awar di ng agency nmy inpose additional requirenments as
needed, without regard to Sec. 74.4, above, if an applicant or
reci pient:

(1) Has a history of poor perfornmance;

(2) I's not financially stable;

(3) Has a managenent systemthat does not neet the standards
prescribed in this part;

(4) Has not conforned to the terns and conditions of a previous
award; or

(5) I's not otherw se responsible.

(b) When it inposes any additional requirenments, the HHS awardi ng
agency nust notify the recipient in witing as to the foll ow ng:

(1) The nature of the additional requirenents;

(2) The reason why the additional requirenents are being inposed;

(3) The nature of the corrective actions needed,;

(4) The tinme allowed for conpleting the corrective actions; and

(5) The nmethod for requesting reconsideration of the additiona
requi rements i nposed.
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(c) The HHS awardi ng agency will pronptly renmove any additiona
requi renents once the conditions that pronpted them have been corrected.

Sec. 74.15 Metric system of nmeasurenent.

The Metric Conversion Act, as anended by the Omi bus Trade and
Conpetitiveness Act, 15 U S.C. 205, declares that the nmetric systemis
the preferred neasurenent systemfor U S. trade and conmerce. The Act
requi res each Federal agency to establish a date or dates in
consultation with the Secretary of Comrerce, when the nmetric system of
measurenent will be used in the agency's procurenents, grants, and other
busi ness-rel ated activities. Metric inplenmentation may take | onger where
the use of the systemis initially inpractical or likely to cause
significant inefficiencies in the acconplishnment of federally-funded
activities. HHS awardi ng agencies will follow the provisions of E. O
12770, "~ “Metric Usage in Federal Governnment Prograns.'

Sec. 74.16 Resource Conservation and Recovery Act (RCRA), Section 6002
of Public Law 94-580 (codified at 42 U S.C. 6962).

Under the Act, any State agency or agency of a political subdivision
of a State which is using appropriated Federal funds nust conply with
section 6002 of the RCRA. This section requires that preference be given
in procurement prograns to the purchase of specific products containing
recycled materials identified in guidelines devel oped by the
Envi ronnental Protection Agency (EPA) (40 CFR parts 247-254).
Accordingly, State and |ocal institutions of higher education,
hospital s, and other nonprofit organizations that receive direct HHS
awards or other Federal funds shall give preference in their procurenent
progranms funded with Federal funds to the purchase of recycled products
pursuant to the EPA guidelines.

Sec. 74.17 Certifications and representations.

Unl ess prohibited by statute or codified regulation, each HHS
awar di ng agency is authorized and encouraged to allow recipients to
submit certifications and representations required
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by statute, executive order, or regulation on an annual basis, if the
reci pi ents have ongoi ng and continuing relationships with the HHS
awar di ng agency. Annual certifications and representations shall be
signed by the responsible official(s) with the authority to ensure

reci pients' conpliance with the pertinent requirenents.

[59 FR 43760, Aug. 25, 1994, as amended at 61 FR 11746, Mar. 22, 1996]

Subpart C--Post-Award Requirenents
Source: 59 FR 43760, Aug. 25, 1994, unless otherw se noted.

Fi nanci al and Program Managenent
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Sec. 74.20 Purpose of financial and program nmanagenent.

Sections 74.21 through 74.28 prescribe standards for financia
managenment systens, methods for nmaki ng paynents, and rules for
satisfying cost sharing and matching requirenments, accounting for
program i nconme, budget revision approvals, making audits, deternining
al lowability of cost, and establishing fund availability.

Sec. 74.21 Standards for financial nanagenent systens.

(a) Recipients shall relate financial data to performance data and
devel op unit cost information whenever practical. For awards that
support research, unit cost information is usually not appropriate.

(b) Recipients' financial nanagenent systens shall provide for the
fol | owi ng:

(1) Accurate, current and conplete disclosure of the financia
results of each HHS-sponsored project or programin accordance with the
reporting requirenents set forth in Sec. 74.52. If the HHS awardi ng
agency requires reporting on an accrual basis froma recipient that
mai ntains its records on other than an accrual basis, the recipient
shall not be required to establish an accrual accounting system These
reci pients may devel op such accrual data for their reports on the basis
of an analysis of the docunentation on hand.

(2) Records that identify adequately the source and application of
funds for HHS-sponsored activities. These records shall contain
i nformati on pertaining to Federal awards, authorizations, obligations,
unobl i gated bal ances, assets, outlays, income and interest.

(3) Effective control over and accountability for all funds,
property and other assets. Recipients shall adequately safeguard al
such assets and assure they are used solely for authorized purposes.

(4) Conparison of outlays with budget anmpunts for each award.
Whenever appropriate, financial information should be related to
performance and unit cost data. (Unit cost data are usually not
appropriate for awards that support research.)

(5) Witten procedures to nmininize the tine el apsing between the
transfer of funds to the recipient fromthe U S. Treasury and the
i ssuance or redenption of checks, warrants or payments by other neans
for program purposes by the recipient. To the extent that the provisions
of the Cash Managenent |nprovenent Act (CMA) (Pub. L. 101-453) and its
i mpl ementing regul ations, "~ Rules and Procedures for Funds Transfers,'
(31 CFR part 205) apply, paynent methods of State agencies,
instrumentalities, and fiscal agents shall be consistent with CMA
Treasury-State Agreenents, or the CM A default procedures codified at 31
CFR 205.9(f).

(6) Witten procedures for deternining the reasonabl eness,
allocability and allowability of costs in accordance with the provisions
of the applicable Federal cost principles and the terns and conditions
of the award.

(7) Accounting records, including cost accounting records, that are
supported by source docunentati on.

(c) Where the Federal Governnent guarantees or insures the repaynent
of noney borrowed by the recipient, the HHS awardi ng agency, at its
di scretion, may require adequate bonding and insurance if the bonding
and i nsurance requirenments of the recipient are not deened adequate to
protect the interest of the Federal Governnent.

(d) The HHS awar di ng agency nay require adequate fidelity bond
coverage where the recipient |acks sufficient coverage to protect the
Federal Government's interest.
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(e) Where bonds are required in the situations described in
Sec. 74.21 (c) and (d), the bonds shall be obtained from conpanies
hol ding certificates of authority as acceptable sureties, as prescribed
in 31 CFR part 223, "~ Surety Conpani es Doing Business with the United
States.''’

Sec. 74.22 Paynent.

(a) Unless inconsistent with statutory program purposes, paynent
nmet hods shall minimze the tinme el apsing between the transfer of funds
fromthe U S. Treasury and the issuance or redenption of checks,
warrants, or payment by other nmeans by the recipients. Paynent nethods
of State agencies or instrunmentalities shall be consistent with
Treasury-State CM A agreenents, or the CM A default procedures codified
at 31 CFR 205.9, to the extent that either applies.

(b)(1) Recipients will be paid in advance, provided they maintain or
denonstrate the willingness to maintain:

(i) Witten procedures that nininize the tine el apsing between the
transfer of funds and di sbursement by the recipient; and

(ii) Financial managenment systens that neet the standards for fund
control and accountability as established in Sec. 74.21

(2) Unless inconsistent with statutory program purposes, cash
advances to a recipient organization shall be linmted to the nmininum
amounts needed and be tinmed to be in accordance with the actual
i medi ate cash requirenments of the recipient organization in carrying
out the purpose of the approved program or project. The timng and
anount of cash advances shall be as close as is administratively
feasible to the actual disbursenents by the recipient organization for
di rect program or project costs and the proportionate share of any
al  owabl e indirect costs.

(c) Whenever possible, advances will be consolidated to cover
antici pated cash needs for all awards nmade by all HHS awardi ng agenci es
to the recipient.

(1) Advance paynent nechani sns include el ectronic funds transfer
with Treasury checks avail able on an exception basis.

(2) Advance paynent nechanisns are subject to 31 CFR part 205

(3) Recipients may submt requests for advances and rei nbursenents
at | east nonthly when electronic fund transfers are not used.

(d) Requests for Treasury check advance paynent shall be submitted
on PMS-270, " Request for Advance or Reinmbursenent,'' or other forns as
may be authorized by HHS. This formis not to be used when Treasury
check advance paynents are nmade to the recipient automatically through
the use of a predeterm ned paynment schedule or if precluded by specia
HHS-wi de instructions for electronic funds transfer

(e) Reinbursenment is the preferred method when the requirements in
par agraph (b) of this section cannot be net. The HHS awardi ng agency may
al so use this nmethod on any construction agreenment, or if the major
portion of the construction project is acconplished through private
mar ket financing or Federal |oans, and the HHS assi stance constitutes a
m nor portion of the project.

(1) When the reinbursenent nethod is used, HHS will make paynent
within 30 days after receipt of the billing, unless the billing is
i mproper.

(2) Recipients may subnmit a request for reinbursenent at |east
nmont hl y when el ectronic funds transfers are not used.
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(f) If a recipient cannot neet the criteria for advance paynents and
the HHS awar di ng agency has determ ned that reinbursenment is not
feasi bl e because the recipient |acks sufficient working capital, HHS may
provi de cash on a working capital advance basis. Under this procedure,
HHS advances cash to the recipient to cover its estinmated disbursenent
needs for an initial period generally geared to the recipient's
di sbursing cycle. Thereafter, HHS reinmburses the recipient for its
actual cash disbursenents. The working capital advance net hod of paynent
will not be used for recipients unwilling or unable to provide tinely
advances to their subrecipient to neet the subrecipient's actual cash
di shursenent s.

(g) Unless inconsistent with statutory program purposes, to the
extent available, recipients shall disburse
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funds available fromrepaynments to and interest earned on a revolving
fund, programincone, rebates, refunds, contract settlenments, audit
recoveries and interest earned on such funds before requesting
addi ti onal cash paynents.

(h) Unless otherwi se required by statute, the HHS awardi ng agency
wi |l not withhold paynents for proper charges nade by recipients at any
time during the project period unless paragraph (h) (1) or (2) of this
section applies:

(1) Arecipient has failed to conply with the project objectives,
the terms and conditions of the award, or HHS awardi ng agency reporting
requi renents.

(2) The recipient or subrecipient is delinquent in a debt to the
United States. Under such conditions, the HHS awardi ng agency may, upon
reasonabl e notice, informthe recipient that paynments shall not be nade
for obligations incurred after a specified date until the conditions are
corrected or the indebtedness to the Federal Governnent is |iquidated.
(See 45 CFR part 30).

(i) Standards governing the use of banks and other institutions as
depositories of funds advanced under awards are as foll ows.

(1) Except for situations described in paragraph (i)(2) of this
section, HHS will not require separate depository accounts for funds
provided to a recipient or establish any eligibility requirenents for
depositories for funds provided to a recipient. However, recipients nust
be able to account for the receipt, obligation and expenditure of funds.

(2) Advances of Federal funds shall be deposited and nmintained in
i nsured accounts whenever possible.

(j) Consistent with the national goal of expanding the opportunities
for wonen-owned and ninority-owned busi ness enterprises, recipients are
encouraged to use wonen-owned and ninority-owned banks (a bank which is
owned at | east 50 percent by wonmen or nminority group nenbers).

(k) Recipients shall maintain advances of Federal funds in interest
beari ng accounts, unless one of the follow ng conditions apply:

(1) The recipient receives less than $120,000 in Federal awards per
year.

(2) The best reasonably avail able interest bearing account would not
be expected to earn interest in excess of $250 per year on Federal cash
bal ances.

(3) The depository would require an average or m ni mum bal ance so
high that it would not be feasible within the expected Federal and non-
Federal cash resources.

(I') For those entities where CM A and its inplenenting regul ations
do not apply (see 31 CFR part 205), interest earned on Federal advances
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deposited in interest bearing accounts shall be remitted annually to the
Department of Health and Human Servi ces, Paynent Managenent System P.O.
Box 6021, Rockville, NMD 20852. Recipients with Electronic Funds Transfer
capability should use an el ectronic nedium such as the FEDW RE Deposit
System Interest ampunts up to $250 per year nmmy be retained by the

reci pient for admnistrative expense. State universities and hospitals
shall conply with CMA as it pertains to interest. If an entity subject
to CMA uses its own funds to pay pre-award costs for discretionary
awards without prior witten approval fromthe HHS awardi ng agency, it
waives its right to recover the interest under CMA. (See

Sec. 74.25(d)).

(m PMs-270, Request for Advance or Rei nmbursenent. Recipients shal
use the PMs-270 to request advances or reinbursenent for all prograns
when el ectronic funds transfer or predeterm ned advance net hods are not
used. HHS shall not require recipients to submit nmore than an origi na
and two copi es.

(n) Recipients and subrecipients are not required to use fornms PMs-
270 and 272 in connection with subaward paynents.

[59 FR 43760, Aug. 25, 1994, as anmended at 61 FR 11746, Mar. 22, 1996]
Sec. 74.23 Cost sharing or matching.

(a) To be accepted, all cost sharing or matching contributions,
i ncludi ng cash and third party in-kind, shall neet all of the follow ng
criteria:

(1) Are verifiable fromthe recipient's records;

(2) Are not included as contributions for any other federally-
assi sted project or program
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(3) Are necessary and reasonable for proper and efficient
acconpl i shmrent of project or program objectives;

(4) Are allowabl e under the applicable cost principles;

(5) Are not paid by the Federal Governnment under another award,
except where authorized by Federal statute to be used for cost sharing
or mat ching;

(6) Are provided for in the approved budget; and

(7) Conformto other provisions of this part, as applicable.

(b) Unrecovered indirect costs may be included as part of cost
sharing or matching.

(c) Values for recipient contributions of services and property
shall be established in accordance with the applicable cost principles.
If the HHS awar di ng agency authorizes recipients to donate buil di ngs or
I and for construction/facilities acquisition projects or |ong-term use,
the value of the donated property for cost sharing or matchi ng shall be
the | esser of:

(1) The certified value of the remaining life of the property
recorded in the recipient's accounting records at the tinme of donation
or

(2) The current fair market value. However, when there is sufficient
justification, the HHS awardi ng agency may approve the use of the
current fair market value of the donated property, even if it exceeds
the certified value at the tine of donation to the project.

(d) Volunteer services furnished by professional and technica
personnel, consultants, and other skilled and unskilled |abor may be
counted as cost sharing or matching if the service is an integral and
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necessary part of an approved project or program Rates for vol unteer
services shall be consistent with those paid for similar work in the
reci pient's organization. In those instances in which the required
skills are not found in the recipient's organization, rates shall be
consistent with those paid for simlar work in the | abor nmarket in which
the recipient conpetes for the kind of services involved. In either
case, fringe benefits consistent with those paid that are reasonabl e,

al l omabl e, and all ocable may be included in the valuation.

(e) When an enpl oyer other than the recipient furnishes the services
of an enpl oyee, these services shall be valued at the enpl oyee's regular
rate of pay (plus an amount of fringe benefits that are reasonabl e,
al l omabl e, and all ocabl e, but exclusive of overhead costs), provided
these services are in the same skill for which the enployee is normally
pai d.

(f) Donated supplies may include such itens as expendabl e property,
of fice supplies, |aboratory supplies or workshop and cl assroom suppli es.
Val ue assessed to donated supplies included in the cost sharing or
mat chi ng share shall be reasonabl e and shall not exceed the fair narket
val ue of the property at the tine of the donation.

(g) The nmethod used for determ ning cost sharing or matching for
donat ed equi pnent, buildings and land for which title passes to the
reci pient may differ according to the purpose of the award, if paragraph
(g)(1) or (2) of this section applies:

(1) If the purpose of the award is to assist the recipient in the
acqui sition of equipnent, buildings or land, the total value of the
donated property may be clained as cost sharing or matching.

(2) If the purpose of the award is to support activities that
require the use of equipnment, buildings or land, normally only
depreciati on or use charges for equi pment and buil di ngs may be made.
However, the full value of equipnent or other capital assets and fair
rental charges for |and may be all owed, provided that the HHS awardi ng
agency has approved the charges.

(h) The value of donated property shall be deternined in accordance
with the usual accounting policies of the recipient, with the follow ng
qual i fications.

(1) The value of donated | and and buil dings shall not exceed its
fair market value at the tinme of donation to the recipient as
established by an independent appraiser (e.g., certified real property
apprai ser or General Services Adninistration representative) and
certified by a responsible official of the recipient.

(2) The val ue of donated equi pnent shall not exceed the fair market
val ue of equi pment of the same age and condition at the tinme of
donati on.
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(3) The val ue of donated space shall not exceed the fair renta
val ue of conparabl e space as established by an i ndependent apprai sal of
conpar abl e space and facilities in a privately-owned building in the
same |l ocality.

(4) The val ue of | oaned equi prment shall not exceed its fair renta
val ue.

(i) The following requirenments pertain to the recipient's supporting
records for in-kind contributions fromthird parties.

(1) Volunteer services shall be docunented and, to the extent
feasi bl e, supported by the sane nethods used by the recipient for its
own enpl oyees, including tinme records.

(2) The basis for determining the valuation for personal service,
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mat eri al, equi pnent, buildings and | and shall be docunented.

[59 FR 43760, Aug. 25, 1994, as amended at 61 FR 11746, Mar. 22, 1996]

Sec. 74.24 Programincone.

(a) The standards set forth in this section shall be used to account
for programincone related to projects financed in whole or in part with
Federal funds.

(b) Except as provided bel ow in paragraph (h) of this section,
program i nconme earned during the project period shall be retained by the
reci pient and, in accordance with the terns and conditions of the award,
shall be used in one or nore of the follow ng ways:

(1) Added to funds commtted to the project or program and used to
further eligible project or program objectives;

(2) Used to finance the non-Federal share of the project or program
or

(3) Deducted fromthe total project or program allowable cost in
deternmining the net allowable costs on which the Federal share of costs
i s based.

(c) When the HHS awardi ng agency authorizes the disposition of
program i ncome as described in paragraph (b)(1) or (b)(2) of this
section, programinconme in excess of any linmts stipulated shall be used
in accordance with paragraph (b)(3) of this section.

(d) In the event that the HHS awardi ng agency does not specify in
the terms and conditions of the award how programincone is to be used,
par agraph (b)(3) of this section shall apply automatically to al
projects or prograns except research. For awards that support
performance of research work, paragraph (b)(1) of this section shal
apply automatically unl ess:

(1) The HHS awar di ng agency indicates in the terns and conditions of
the award another alternative; or

(2) The recipient is subject to special award conditions under
Sec. 74.14; or

(3) The recipient is a comercial organization (see Sec. 74.82).

(e) Unless the terns and conditions of the award provide otherw se,
reci pients shall have no obligation to the Federal Governnent regarding
program i nconme earned after the end of the project period.

(f) Costs incident to the generation of programinconme nay be
deducted from gross incone to determ ne programincone, provided these
costs have not been charged to the award.

(g) Proceeds fromthe sale of property shall be handled in
accordance with the requirenments of the Property Standards. (See
Secs. 74.30 through 74.37, bel ow).

(h) The Patent and Trademark Laws Amendnents, 35 U.S.C. section 200-
212, apply to inventions nmade under an award for perfornmance of
experinmental, developnental, or research work. Unless the ternms and
conditions for the award provide otherw se, recipients shall have no
obligation to HHS with respect to program i nconme earned fromlicense
fees and royalties for copyrighted material, patents, patent
applications, trademarks, and inventions nmade under an award. However,
no schol arship, fellowship, training grant, or other funding agreenent
made primarily to a recipient for educational purposes will contain any
provi si on giving the Federal agency rights to inventions nade by the
reci pi ent.
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Sec. 74.25 Revision of budget and program pl ans.

(a) The budget plan is the financial expression of the project or
program as approved during the award process. It may include either the
sum of the Federal and non-Federal shares, or only the Federal share,
dependi ng upon HHS awardi ng agency requirenments. It shall be related to
performance for program eval uati on purposes whenever appropriate.
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(b) Recipients are required to report deviations from budget and
program pl ans, and request prior approvals for budget and program pl an
revisions, in accordance with this section. Except as provided at
Secs. 74.4, 74.14, and this section, HHS awardi ng agenci es nmay not
i npose other prior approval requirenents for specific itens.

(c) For nonconstruction awards, recipients shall obtain prior
approvals fromthe HHS awardi ng agency for one or nore of the follow ng
program or budget rel ated reasons.

(1) Change in the scope or the objective of the project or program
(even if there is no associated budget revision requiring prior witten
approval).

(2) Change in the project director or principal investigator or
ot her key persons specified in the application or award docunent.

(3) The absence for nore than three nonths, or a 25 percent
reduction in tine devoted to the project, by the approved project
director or principal investigator.

(4) The need for additional Federal funding.

(5) The inclusion, unless waived by the HHS awardi ng agency, of
costs that require prior approval in accordance with OVMB Circul ar A-21,
" Cost Principles for Educational Institutions;'' OMB Circular A-122,
""Cost Principles for Nonprofit Organi zations;'' or appendix E of this
part, " Principles for Determ ning Costs Applicable to Research and
Devel opnent under Grants and Contracts with Hospitals,'' or 48 CFR part
31, "~ Contract Cost Principles and Procedures,'' as applicable.

(6) The transfer of funds allotted for training allowances (direct
paynment to trainees) to other categories of expense.

(7) Unless described in the application and funded in the approved
award, the subaward, transfer or contracting out of any work under an
award. This provision does not apply to the purchase of supplies,
mat eri al, equi pnent or general support services.

(8) The inclusion of research patient care costs in research awards
made for the perfornmance of research work.

(d) Except for requirenents listed in paragraphs (c)(1) and (c)(4)
of this section, the HHS awardi ng agency is authorized, at its option
to waive cost-related and administrative prior witten approvals
required by this part and its appendi xes. Additional waivers nay be
granted authorizing recipients to do any one or nore of the foll ow ng:

(1) Incur pre-award costs up to 90 cal endar days prior to award, or
nore than 90 cal endar days with the prior approval of the HHS awardi ng
agency. However, all pre-award costs are incurred at the recipient's
risk: the HHS awardi ng agency is under no obligation to reinburse such
costs if for any reason the applicant does not receive an award or if
the award to the recipient is |less than anticipated and i nadequate to
cover such costs.

(2) Initiate a one-time extension of the expiration date of the
award of up to 12 nonths unless one or nmore of the conditions identified
at paragraphs (d)(2)(i), (ii), and (iii) of this section apply. For one-
time extensions, the recipient nust notify the HHS awardi ng agency in
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writing, with the supporting reasons and revised expiration date, at
| east 10 days before the date specified in the award. This one-tine
extension may not be exercised either by recipients or HHS awardi ng
agencies nerely for the purpose of using unobligated bal ances. Such
extensions are not permtted where:

(i) The terns and conditions of award prohibit the extension; or

(ii) The extension requires additional Federal funds; or

(iii) The extension involves any change in the approved objectives
or scope of the project.

(3) Carry forward unobligated bal ances to subsequent funding
peri ods.

(4) For awards that support performance of research work, unless the
HHS awar di ng agency provi des otherwise in the award, or the award is
subject to Sec. 74.14 or subpart E of this Part, the prior approva
requi renents described in paragraphs (d) (1)-(3) of this section are
automatically waived (i.e., recipients need not obtain such prior
approval s). However, extension of award expiration dates mnust be
approved by the HHS awardi ng agency if one of the conditions in
par agraph (d)(2) of this section applies.
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(e) The HHS awar di ng agencies nmay not permt any budget changes in a
recipient's award that woul d cause any Federal appropriation to be used
for purposes other then those consistent with the original purpose of
the authorization and appropriati on under which the award was funded.

(f) For construction awards, recipients shall obtain prior witten
approval pronmptly fromthe HHS awardi ng agency for budget revisions
whenever :

(1) The revision results fromchanges in the scope or the objective
of the project or program

(2) The need arises for additional Federal funds to conplete the
proj ect; or

(3) Arevision is desired which involves specific costs for which
prior witten approval requirenments apply in keeping with the applicable
cost principles listed in Sec. 74.27.

(g) When an HHS awar di ng agency nmkes an award that provides support
for both construction and nonconstruction work, it may require the
reci pient to obtain prior approval before nmaking any fund or budget
transfers between the two types of work supported.

(h) For both construction and nonconstructi on awards, recipients
shall notify the HHS awardi ng agency in witing pronptly whenever the
anount of Federal authorized funds is expected to exceed the needs of
the recipient for the project period by nore than $5000 or five percent
of the Federal award, whichever is greater. This notification shall not
be required if an application for additional funding is submtted for a
continuation award.

(i) Wthin 30 cal endar days fromthe date of receipt of the request
for budget revisions, HHS awardi ng agencies shall notify the recipient
whet her its requested budget revisions have been approved. If the
requested revision is still under consideration at the end of 30
cal endar days, the HHS awardi ng agency nust informthe recipient in
writing of the date when the recipient may expect a decision

(j) When requesting approval for budget changes, recipients shal
make their requests in writing.

(k) Al'l approvals granted in keeping with the provisions of this
section shall not be valid unless they are in witing, and signed by at
| east one of the followi ng HHS of ficials:
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(1) The Head of the HHS Operating or Staff Division that nade the
award or subordinate official with proper del egated authority fromthe
Head, including the Head of the Regional O fice of the HHS Operating or
Staff Division that nade the award; or

(2) The responsible Grants O ficer of the HHS Operating or Staff
Di vision that nmade the award or an individual duly authorized by the
Grants Oficer.

(I') No other prior approval requirenments for specific itens may be
i mposed unl ess a class deviation has been approved by OVB.

[59 FR 43760, Aug. 25, 1994, as anended at 61 FR 11746, Mar. 22, 1996]
Sec. 74.26 Non-Federal audits.

(a)(1) Recipients and subrecipients that are institutions of higher
education, hospitals affiliated with institutions of higher education
and ot her nonprofit organizations shall be subject to the audit
requi renents contained in OMB Circular A-133, " "Audits of Institutions
of Higher Education and Qther Non-Profit Institutions.'' (See Appendix I
to this part.)

(2) Recipients and subrecipients that are commerci al organizations
have two options regarding audits:

(i) Afinancial related audit (as defined in the Governnent Auditing
St andards, GPO Stock #020-000-00-265--4) of a particular award in
accordance with Governnent Auditing Standards, in those cases where the
reci pient receives awards under only one HHS program or, if awards are
recei ved under nultiple HHS prograns, a financial related audit of al
HHS awards in accordance with Governnent Auditing Standards; or

(ii) An audit that meets the requirenents contained in OMB Circul ar
A-133.

(3) Commercial organizations that receive annual HHS awards totaling
Il ess than OMB Circular A-133'a audit requirenent threshold are exenpt
fromrequirenents for a non-Federal audit for that year, but records
nmust be avail able for review by appropriate officials of Federa
agenci es.

[[ Page 206]]

(b)(1) OWB Circular A-133 exenpts hospitals not affiliated with an
institution of higher education. In determ ning whether this exenption
applies, the termaffiliated includes all situations where:

(i) A hospital or an institution of higher education has an
ownership interest in the other entity or sonme other party (other than a
State or local unit of government) has an ownership interest in each of
t hem or

(ii) An affiliation agreenment exists; or

(iii) Federal research or training awards to a hospital or
i nstitution of higher education are perforned in whole or in part in the
facilities of, or involve the staff of, the other entity.

(2) Hospitals not covered by the audit provisions of OMB Circul ar A-
133 are subject to the audit requirenents of the HHS awardi ng agency.

(c) State and |l ocal governnents shall be subject to the audit
requi renents contained in the Single Audit Act, 31 U S.C. 7501-07, and
OMB Circular A-128, " "Audits of State and Local Governnents.'' (See
appendix J to this part.)

(d)(1) Al copies of audit reports required by this section shall be
submtted to: Departnent of Health and Human Services, Ofice of
I nspector General, National External Audit Review Center, Lucas Pl ace,
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Room 514, 323 West 8th Street, Kansas City, MO 64105

(2) The HHS Office of Inspector General will distribute copies as
appropriate within HHS. Recipients, therefore, are not required to send
their audit reports to any other HHS officials. Recipients shall provide
their Enpl oyer ldentification Nunmbers (EIN) on the cover page of reports
and subnit along with the printed reports a conmputer disk containing the
entire contents of the audit report or at |least the information in the
report relating to HHS awards.

[59 FR 43760, Aug. 25, 1994, as amended at 61 FR 11746, Mar. 22, 1996;
61 FR 15564, Apr. 8, 1996]

Sec. 74.27 All owable costs.

(a) For each kind of recipient, there is a particular set of Federa
principles that applies in determ ning allowable costs. Allowability of
costs shall be determ ned in accordance with the cost principles
applicable to the entity incurring the costs. Thus, allowability of
costs incurred by State, local or federally-recognized Indian triba
governments is determ ned in accordance with the provisions of OVB
Circular A-87, "~Cost Principles for State and Local Governments.'' The
allowability of costs incurred by nonprofit organizations (except for
those listed in Attachment C of Circular A-122) is deternmined in
accordance with the provisions of OMB Circular A-122, " Cost Principles
for Nonprofit Organizations'' and paragraph (b) of this section. The
allowability of costs incurred by institutions of higher education is
deternmined in accordance with the provisions of OMB Circular A-21,

" Cost Principles for Educational Institutions.'' The allowability of
costs incurred by hospitals is determ ned i n accordance with the
provi si ons of appendix E of this part, "~ “Principles for Deternining
Costs Applicable to Research and Devel opment Under Grants and Contracts
with Hospitals.'' The allowability of costs incurred by conmercia

organi zati ons and those nonprofit organi zations listed in Attachnent C
to Circular A-122 is determned in accordance with the provisions of the
Federal Acquisition Regulation (FAR) at 48 CFR part 31, except that

i ndependent research and devel opnent costs are unal | owabl e.

(b) OMB Circular A-122 does not cover the treatnent of bid and
proposal costs or independent research and devel opnment costs. The
following rules apply to these costs for nonprofit organi zati ons subj ect
to that Circul ar.

(1) Bid and proposal costs. Bid and proposal costs are the i medi ate
costs of preparing bids, proposals, and applications for Federal and
non- Federal awards, contracts, and other agreenents, including the
devel opnent of scientific, cost, and other data needed to support the
bi ds, proposals, and applications. Bid and proposal costs of the current
accounting period are allowable as indirect costs. Bid and proposa
costs of past accounting periods are unallowable in the current period.
However, if the recipient's established practice is to treat these costs
by sonme other nmethod, they nmay be accepted if
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they are found to be reasonabl e and equitable. Bid and proposal costs do
not include i ndependent research and devel opnent costs covered by
par agraph (b)(2) of this section, or pre-award costs covered by OB
Circular A-122, Attachnent B, paragraph 33 and Sec. 74.25(d)(1).

(2) I ndependent Research and Devel opnent costs. | ndependent research
and devel opnent is research and devel opment which is conducted by an
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organi zation, and which is not sponsored by Federal or non-Federa
awards, contracts, or other agreenments. |ndependent research and

devel opnent shall be allocated its proportionate share of indirect costs
on the sane basis as the allocation of indirect costs to sponsored
research and devel oprment. The cost of independent research and

devel opnent, including their proportionate share of indirect costs, are
unal | owabl e.

Sec. 74.28 Period of availability of funds.

Where a funding period is specified, a recipient may charge to the
award only all owable costs resulting fromobligations incurred during
the funding period and any pre-award costs authorized by the HHS
awar di ng agency pursuant to Sec. 74.25(d)(1).

Property Standards
Sec. 74.30 Purpose of property standards.

Sections 74.31 through 74.37 set forth uniform standards governing
managenment and di sposition of property furnished by HHS or whose cost
was charged directly to a project supported by an HHS award. The HHS
awar di ng agency may not inpose additional requirenents, unless
specifically required to do so by Federal statute. The recipient may use
its own property nmanagenent standards and procedures provided they neet
the provisions of Secs. 74.31 through 74. 37.

Sec. 74.31 |nsurance coverage.

Reci pi ents shall, at a mininmm provide the equival ent insurance
coverage for real property and equi pnment acquired with HHS funds as
provi ded to other property owned by the recipient.

Sec. 74.32 Real property.

(a) Title to real property shall vest in the recipient subject to
the condition that the recipient shall use the real property for the
aut hori zed purpose of the project as long as it is needed and shall not
encunber the property w thout approval of the HHS awardi ng agency.

(b) The recipient shall obtain witten approval fromthe HHS
awar di ng agency for the use of real property in other federally-
sponsored projects when the recipient deternines that the property is no
| onger needed for the purpose of the original project. Use in other
projects shall be limted to those under federally-sponsored projects
(i.e., awards) or prograns that have purposes consistent with those
authorized for support by the HHS awardi ng agency.

(c) When the real property is no |longer needed as provided in
par agraphs (a) and (b) of this section, the recipient shall request
di sposition instructions fromthe HHS awardi ng agency or its successor
The HHS awar di ng agency nust provide one or nore of the follow ng
di sposition instructions:

(1) The recipient may be pernmitted to retain title without further
obligation to the Federal Governnment after it conpensates the Federa
Governnment for that percentage of the current fair market value of the
property attributable to the Federal share in the project.

(2) The recipient may be directed to sell the property under
gui del i nes provi ded by the HHS awardi ng agency and pay the Federa
Government for that percentage of the current fair market value of the
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property attributable to the Federal share in the project (after
deducting actual and reasonable selling and fix-up expenses, if any,
fromthe sales proceeds). Wen the recipient is authorized or required
to sell the property, proper sales procedures shall be established that
provi de for conpetition to the extent practicable and result in the
hi ghest possible return.

(3) The recipient my be directed to transfer title to the property
to the Federal CGovernment or to an eligible third party provided that,
in such cases, the recipient shall be entitled to
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conpensation for its attributable percentage of the current fair market
val ue of the property.

Sec. 74.33 Federally-owned and exenpt property.

(a)(1) Title of federally-owned property remains vested in the
Federal Governnment. Recipients shall subnit annually an inventory
listing of federally-owned property in their custody to the HHS awardi ng
agency. Upon conpl etion of the award or when the property is no | onger
needed, the recipient shall report the property to the HHS awardi ng
agency for further agency utilization.

(2) If the HHS awardi ng agency has no further need for the property,
it shall be declared excess and reported to the General Services
Admi ni stration, unless the HHS awardi ng agency has statutory authority
to di spose of the property by alternative nmethods (e.g., the authority
provi ded by the Federal Technol ogy Transfer Act, 15 U.S.C. 3710(1), to
donate research equi pnment to educational and nonprofit organi zations in
accordance with E. O 12821, " “Inproving Mathematics and Sci ence
Education in Support of the National Education Goals''). Appropriate
i nstructions shall be issued to the recipient by the HHS awardi ng
agency.

(b) For research awards to certain types of recipients, 31 U S.C.
6306 aut horizes HHS to vest title to property acquired with Federa
funds in the recipient without further obligation to the Federa
government and under conditions that HHS consi ders appropriate. Such
property is "~ exenpt property''. Exenpt property shall not be subject to
the requirenments of Sec. 74.34, except that it shall be subject to
paragraphs (h)(1), (2), and (4) of that section concerning the HHS
awar di ng agency's right to require transfer

[59 FR 43760, Aug. 25, 1994, as anmended at 61 FR 11747, Mar. 22, 1996]
Sec. 74.34 Equi prent.

(a) Title to equi pnent acquired by a recipient with HHS funds shal
vest in the recipient, subject to the conditions of this section.

(b) (1) The recipient shall not use equipnment acquired with HHS funds
to provide services to non-Federal organizations for a fee that is |less
than private conpani es charge for equival ent services, unless
specifically authorized by Federal statute, for so |long as the Federa
Government retains an interest in the equi pnent.

(2) If the equipnment is owed by the Federal Governnent, use on
other activities not sponsored by the Federal Governnment shall be
perm ssible if authorized by the HHS awar di ng agency.

(3) User charges shall be treated as programincone, in keeping with
the provisions of Sec. 74.24.
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(c) The recipient shall use the equipnment in the project or program
for which it was acquired as |ong as needed, whether or not the project
or program continues to be supported by Federal funds and shall not
encunber the property w thout approval of the HHS awardi ng agency. Wen
no | onger needed for the original project or program the recipient
shall use the equiprment in connection with its other federally-sponsored
activities, if any, in the followi ng order of priority:

(1) Programs, projects, or activities sponsored by the HHS awardi ng
agency;

(2) Programs, projects, or activities sponsored by other HHS
awar di ng agenci es; then

(3) Programs, project, or activities sponsored by other Federa
agenci es.

(d) During the time that equipnent is used on the program project,
or activity for which it was acquired, the recipient shall make it
avail abl e for use on other projects or prograns if such other use wll
not interfere with the work on the program project, or activity for
whi ch the equi pnment was originally acquired. First preference for such
ot her use shall be given to other programs, projects, or activities
sponsored by the HHS awar di ng agency. Second preference shall be given
to prograns, projects, or activities sponsored by other HHS awardi ng
agencies. Third preference shall be given to prograns, projects, or
activities sponsored by other Federal agencies.

(e) When acquiring replacenent equi pnent, the recipient may use the
equi pnent to be replaced as trade-in or
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sell the equi pnent and use the proceeds to offset the costs of the
repl acenent equi pnent subject to the approval of the HHS awardi ng
agency.

(f) The recipient's property managenent standards for equi pnent
acquired with Federal funds and federally-owned equi pnent shall include
all of the follow ng:

(1) Equi prent records shall be maintained accurately and shal
i nclude the follow ng information:

(i) A description of the equipnent;

(ii) Manufacturer's serial nunmber, nmodel nunber, Federal stock
nunber, national stock number, or other identification nunber;

(iii) Source of the equipnment, including the award nunber;

(iv) Whether title vests in the recipient or the Federal Government;

(v) Acquisition date (or date received, if the equi pment was
furni shed by the Federal Governnent) and cost;

(vi) Information from which one can cal cul ate the percentage of
HHS' s share in the cost of the equipnent (not applicable to equipnent
furni shed by the Federal Governnent);

(vii) Location and condition of the equi pnent and the date the
i nformati on was reported;

(viii) Unit acquisition cost; and

(ix) Utimte disposition data, including date of disposal and sal es
price or the nethod used to determine current fair market val ue where a
reci pi ent conpensates the HHS awardi ng agency for its share.

(2) Equi prent owned by the Federal Governnent shall be identified to
i ndi cate Federal ownership

(3) The recipient shall take a physical inventory of equipnment and
the results reconciled with the equi pnent records at |east once every
two years. Any differences between quantities determi ned by the physica
i nspection and those shown in the accounting records shall be
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i nvestigated to deternine the causes of the difference. The recipient
shall, in connection with the inventory, verify the existence, current
utilization, and continued need for the equiprent.

(4) recipient shall maintain a control systemto insure adequate
saf eguards to prevent |oss, damage, or theft of the equi pnment. Any |oss,
damage, or theft of equi pnment shall be investigated and fully
docunented; if the equi pnent was owned by the Federal Governnent, the
reci pient shall pronptly notify the HHS awardi ng agency.

(5) The recipient shall inplenment adequate nmintenance procedures to
keep the equi pment in good condition

(6) Where the recipient is authorized or required to sell the
equi pnent, proper sales procedures shall be established which provide
for conpetition to the extent practicable and result in the highest
possi bl e return.

(g) When the recipient no | onger needs the equipnment, it may use the
equi pnment for other activities in accordance with the follow ng
standards. For equipnent with a current per unit fair market val ue of
$5000 or nore, the recipient may retain the equi pment for other uses
provi ded that conpensation is nmade to the original HHS awardi ng agency
or its successor. The amount of conpensation shall be conputed by
appl ying the percentage of HHS' s share in the cost of the origina
project or programto the current fair market value of the equiprment. If
the recipient has no need for the equi pnent, the recipient shall request
di sposition instructions fromthe HHS awardi ng agency; such instructions
nmust be issued to the recipient no later than 120 cal endar days after
the recipient's request and the follow ng procedures shall govern:

(1) If so instructed or if disposition instructions are not issued
wi thin 120 cal endar days after the recipient's request, the recipient
shall sell the equipnent and rei mburse the HHS awardi ng agency an anount
conmput ed by applying to the sales proceeds the percentage of HHS share
in the cost of the original project or program However, the recipient
shall be permtted to deduct and retain fromthe HHS share $500 or ten
percent of the proceeds, whichever is less, for the recipient's selling
and handl i ng expenses.

(2) If the recipient is instructed to ship the equi pnment el sewhere,
the recipient shall be reinbursed by the HHS awardi ng agency by an
anount which is conputed by applying the percentage of the recipient's
share in the cost of the original project or programto the current fair
mar ket val ue of the
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equi pnent, plus any reasonabl e shipping or interimstorage costs
i ncurred.

(3) If the recipient is instructed to otherw se dispose of the
equi pnment, the recipient will be reinbursed by the HHS awardi ng agency
for such costs incurred in its disposition.

(4) If the recipient's project or program for which or under which
the equi prent was acquired is still receiving support fromthe same HHS
program and if the HHS awardi ng agency approves, the net anount due may
be used for allowable costs of that project or program O herw se the
net anmount nust be renmtted to the HHS awardi ng agency by check

(h) The HHS awar di ng agency reserves the right to order the transfer
of title to the Federal Governnent or to a third party naned by the
awar di ng agency when such third party is otherw se eligible under
exi sting statutes. Such transfer shall be subject to the follow ng
st andar ds:

(1) The equi prent shall be appropriately identified in the award or
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ot herwi se made known to the recipient in witing.

(2) The HHS awar di ng agency nay require subm ssion of a fina
inventory that lists all equipnent acquired with HHS funds and
federal | y-owned equi prent.

(3) If the HHS awardi ng agency fails to issue disposition
instructions within 120 cal endar days after receipt of the inventory,
the recipient shall apply the standards of paragraph (g)(1) of this
section as appropriate.

(4) When the HHS awardi ng agency exercises its right to order the
transfer of title to the Federal Governnent, the equi pnent shall be
subject to the rules for federally-owned equi pment. (See Sec. 74.34(Q)).

[59 FR 43760, Aug. 25, 1994, as amended at 61 FR 11747, Mar. 22, 1996]
Sec. 74.35 Supplies.

(a) Title to supplies shall vest in the recipient upon acquisition.
If there is a residual inventory of unused supplies exceeding $5000 in
total aggregate val ue upon termination or conpletion of the project or
program and the supplies are not needed for any other federally-
sponsored project or program the recipient shall retain the supplies
for use on non-federally sponsored activities or sell them but shall
in either case, conpensate the Federal Governnment for its share. The
anount of conpensation shall be conputed in the same manner as for
equi pnent. (See Sec. 74.34(9)).

(b) (1) The recipient shall not use supplies acquired with Federa
funds to provide services to non-Federal organizations for a fee that is
| ess than private conpani es charge for equival ent services, unless
specifically authorized by Federal statute as |long as the Federa
Government retains an interest in the supplies.

(2) If the supplies are owned by the Federal Governnent, use on
ot her activities not sponsored by the Federal Governnment shall be
perm ssible if authorized by the HHS awar di ng agency.

(3) User charges shall be treated as programincone, in keeping with
the provisions of Sec. 74.24.

[59 FR 43760, Aug. 25, 1994, as anmended at 61 FR 11747, Mar. 22, 1996]
Sec. 74.36 Intangible property.

(a) The recipient may copyright any work that is subject to
copyright and was devel oped, or for which ownership was purchased, under
an award. The HHS awardi ng agency reserves a royalty-free, nonexcl usive
and irrevocable right to reproduce, publish, or otherw se use the work
for Federal purposes, and to authorize others to do so.

(b) Recipients are subject to applicable regulations governing
patents and i nventions, including governnent-w de regul ations issued by
the Departnent of Conmerce at 37 CFR part 401, ""Rights to |Inventions
Made by Nonprofit Organizations and Small Business Firnms Under
Government Grants, Contracts and Cooperative Agreenents.'’

(c) The Federal Governnent has the right to:

(1) Obtain, reproduce, publish or otherwi se use the data first
produced under an award; and

(2) Authorize others to receive, reproduce, publish, or otherw se
use such data for Federal purposes.

(d) Title to intangi ble property and debt instrunments purchased or
ot herwi se acquired under an award or subaward vests upon acquisition in
t he
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reci pient. The recipient shall use that property for the originally--
aut hori zed purpose, and the recipient shall not encunber the property

wi t hout approval of the HHS awardi ng agency. When no | onger needed for
the originally authorized purpose, disposition of the intangible
property shall occur in accordance with the provisions of Sec. 74.34 (g)
and (h).

Sec. 74.37 Property trust relationship

Real property, equipnment, intangible property and debt instrunents
that are acquired or inproved with Federal funds shall be held in trust
by the recipients as trustee for the beneficiaries of the project or
program under which the property was acquired or inproved, and shall not
be encunbered wi thout the approval of the HHS awardi ng agency.
Reci pi ents shall record liens or other appropriate notices of record to
i ndicate that real property has been acquired or constructed or, where
applicable, inproved with Federal funds, and that use and di sposition
conditions apply to the property.

Procurement Standards
Sec. 74.40 Purpose of procurenent standards.

Sections 74.41 through 74.48 set forth standards for use by
recipients in establishing procedures for the procurenent of supplies
and ot her expendabl e property, equipnent, real property and other
services with Federal funds. These standards are established to ensure
that such materials and services are obtained in an effective manner and
in conpliance with the provisions of applicable Federal statutes and
executive orders. The standards apply where the cost of the procurenent
is treated as a direct cost of an award.

Sec. 74.41 Recipient responsibilities.

The standards contained in this section do not relieve the
reci pients of the contractual responsibilities arising under its
contract(s). The recipient is the responsible authority, w thout
recourse to the HHS awardi ng agency, regarding the settlenent and
satisfaction of all contractual and admi nistrative issues arising out of
procurenents entered into in support of an award or other agreenent.
This includes disputes, clains, protests of award, source eval uation or
other matters of a contractual nature. Matters concerning viol ation of
statute are to be referred to such Federal, State or |ocal authority as
may have proper jurisdiction.

Sec. 74.42 Codes of conduct.

The recipient shall naintain witten standards of conduct governing
the performance of its enpl oyees engaged in the award and adm ni stration
of contracts. No enployee, officer, or agent shall participate in the
sel ection, award, or adm nistration of a contract supported by Federa
funds if a real or apparent conflict of interest would be involved. Such
a conflict would arise when the enpl oyee, officer, or agent, or any
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menber of his or her immediate famly, his or her partner, or an

organi zati on which enploys or is about to enploy any of the parties

i ndi cated herein, has a financial or other interest in the firmselected
for an award. The officers, enployees, and agents of the recipient shal
neither solicit nor accept gratuities, favors, or anything of nonetary
value fromcontractors, or parties to subagreenents. However, recipients
may set standards for situations in which the financial interest is not
substantial or the gift is an unsolicited item of nom nal value. The

st andards of conduct shall provide for disciplinary actions to be
applied for violations of such standards by officers, enployers, or
agents of the recipients.

Sec. 74.43 Conpetition.

Al'l procurenment transactions shall be conducted in a manner to
provi de, to the meximum extent practical, open and free conpetition. The
reci pient shall be alert to organizational conflicts of interest as wel
as nonconpetitive practices anmong contractors that may restrict or
elimnate conpetition or otherwi se restrain trade. In order to ensure
obj ective contractor performance and elimnate unfair conpetitive
advant age, contractors that devel op or draft grant applications, or
contract specifications, requirenments, statements of work, invitations
for bids and/
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or requests for proposals shall be excluded from conpeting for such
procurenents. Awards shall be made to the bidder or offeror whose bid or
offer is responsive to the solicitation and i s npst advantageous to the
recipient, price, quality and other factors considered. Solicitations
shall clearly set forth all requirenents that the bidder or offeror
shall fulfill in order for the bid or offer to be evaluated by the
recipient. Any and all bids or offers nay be rejected when it is in the
recipient's interest to do so.

Sec. 74.44 Procurenment procedures.

(a) Al recipients shall establish witten procurenment procedures.
These procedures shall provide for, at a mininum that:

(1) Recipients avoid purchasing unnecessary itens;

(2) Where appropriate, an analysis is made of |ease and purchase
alternatives to determ ne which would be the nost econoni cal and
practical procurenent for the recipient and the Federal Governnent; and

(3) Solicitations for goods and services provide for all of the
fol | owi ng:

(i) A clear and accurate description of the technical requirenents
for the material, product or service to be procured. In conpetitive
procurenents, such a description shall not contain features which unduly
restrict conpetition.

(ii) Requirenments which the bidder/offeror must fulfill and all
other factors to be used in evaluating bids or proposals.

(iii) A description, whenever practicable, of technical requirenents
in terms of functions to be perforned or performance required, including
the range of acceptable characteristics or nininmum acceptabl e standards.

(iv) The specific features of " “brand name or equal'' descriptions
that bidders are required to neet when such itens are included in the
solicitation.

(v) The acceptance, to the extent practicable and econonically
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feasi bl e, of products and services dinensioned in the netric system of
measur ement .

(vi) Preference, to the extent practicable and economcally
feasi ble, for products and services that conserve natural resources and
protect the environnent and are energy efficient.

(b) Positive efforts shall be nade by recipients to utilize small
busi nesses, minority-owned firms, and wonen's business enterprises,
whenever possible. Recipients of HHS awards shall take all of the
following steps to further this goal

(1) Ensure that small businesses, mnority-owned firnms, and wonen's
busi ness enterprises are used to the fullest extent practicable.

(2) Make information on forthcom ng opportunities avail able and
arrange tinme franmes for purchases and contracts to encourage and
facilitate participation by small businesses, mnority-owned firns, and
wonen' s business enterprises.

(3) Consider in the contract process whether firnms conpeting for
| arger contracts intend to subcontract with small businesses, mnority-
owned firns, and wonmen's busi ness enterprises.

(4) Encourage contracting with consortiunms of small businesses,
mnority-owned firms and wonen's busi ness enterprises when a contract is
too large for one of these firnms to handle individually.

(5) Use the services and assistance, as appropriate, of such
organi zati ons as the Small Business Adninistration and the Departnent of
Commerce's Mnority Busi ness Devel opnent Agency in the solicitation and
utilization of small businesses, minority-owned firns and wonen's
busi ness enterprises.

(c) The type of procuring instrunents used (e.g., fixed price
contracts, cost reinbursable contracts, purchase orders, and incentive
contracts) shall be determ ned by the recipient but shall be appropriate
for the particular procurement and for pronmoting the best interest of
the program or project involved. The " cost-plus-a-percentage-of-cost’
or "~ percentage of construction cost'' nethods of contracting shall not
be used.

(d) Contracts shall be nmade only with responsible contractors who
possess the potential ability to perform successfully under the terns
and conditions of the proposed procurenent. Consideration shall be given
to such matters as contractor integrity, record
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of past performance, financial and technical resources or accessibility
to other necessary resources. In certain circunstances, contracts with
certain parties are restricted by agencies' inplenentation of E. Qs
12549 and 12689, "~ Debarnment and Suspension.'' (See 45 CFR part 76.)

(e) Recipients shall, on request, make available for the HHS
awar di ng agency, pre-award review and procurenent docunments, such as
request for proposals or invitations for bids, independent cost
estimates, etc., when any of the follow ng conditions apply.

(1) Arecipient's procurenment procedures or operation fails to
conply with the procurenment standards in this Part.

(2) The procurenment is expected to exceed the sinplified acquisition
threshold fixed at 41 U S.C. 403(11) (currently $100,000) and is to be
awar ded wi t hout conpetition or only one bid or offer is received in
response to a solicitation.

(3) The procurenment, which is expected to exceed the small purchase
threshol d, specifies a "~ brand nane'' product.

(4) The proposed award over the small purchase threshold is to be
awarded to other than the apparent |ow bidder under a sealed bid
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procurenment.

(5) A proposed contract nodification changes the scope of a contract
or increases the contract amount by nore than the anpunt of the snall
pur chase threshol d.

[59 FR 43760, Aug. 25, 1994, as amended at 61 FR 11747, Mar. 22, 1996]
Sec. 74.45 Cost and price analysis.

Some form of cost or price analysis shall be nade and docunented in
the procurenment files in connection with every procurenent action. Price
anal ysis may be acconplished in various ways, including the conparison
of price quotations submitted, market prices and sinilar indicia,
together with discounts. Cost analysis is the review and eval uati on of
each el enment of cost to determ ne reasonabl eness, allocability and
allowability.

Sec. 74.46 Procurenent records.

Procurenent records and files for purchases in excess of the snall
purchase threshold shall include the following at a mininmum (a) Basis
for contractor selection, (b) justification for lack of conpetition when
conpetitive bids or offers are not obtained, and (c) basis for award
cost or price.

Sec. 74.47 Contract adm nistration.

A system for contract administration shall be maintained to ensure
contractor conformance with the terms, conditions and specifications of
the contract and to ensure adequate and tinmely follow up of al
pur chases. Recipients shall evaluate contractor performance and
docunent, as appropriate, whether contractors have net the ternmns,
condi tions and specifications of the contract.

Sec. 74.48 Contract provisions.

The recipient shall include, in addition to provisions to define a
sound and conpl ete agreenment, the following provisions in all contracts.
The foll owi ng provisions shall also be applied to subcontracts:

(a) Contracts in excess of the small purchase threshol d shal
contain contractual provisions or conditions that allow for
admi ni strative, contractual, or legal remedies in instances in which a
contractor violates or breaches the contract ternms, and provide for such
renedi al actions as may be appropriate.

(b) Al contracts in excess of the sinplified acquisition threshold
(currently $100,000) shall contain suitable provisions for termnation
by the recipient, including the manner by which term nation shall be
effected and the basis for settlenent. In addition, such contracts shal
descri be conditions under which the contract nay be term nated for
default as well as conditions where the contract nay be tern nated
because of circunstances beyond the control of the contractor.

(c) Except as otherw se required by statute, an award that requires
the contracting (or subcontracting) for construction or facility
i mprovenents shall provide for the recipient to followits own
requirenents relating to bid guarantees, performnce bonds, and
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payment bonds unless the construction contract or subcontract exceeds
$100, 000. For those contracts or subcontracts exceedi ng $100, 000, the
HHS awar di ng agency may accept the bonding policy and requirenents of
the recipient, provided the HHS awardi ng agency has made a deterni nation
that the Federal CGovernnment's interest is adequately protected. If such
a deternination has not been nmade, the m ninumrequirenents shall be as
foll ows:

(1) A bid guarantee from each bidder equivalent to five percent of
the bid price. The " "bid guarantee'' shall consist of a firm comrtnent
such as a bid bond, certified check, or other negotiable instrunment
acconpanying a bid as assurance that the bidder shall, upon acceptance
of his bid, execute such contractual docunments as nmay be required within
the tinme specified.

(2) A performance bond on the part of the contractor for 100 percent
of the contract price. A “~“performance bond'' is one executed in
connection with a contract to secure fulfillment of all the contractor's
obl i gati ons under such contract.

(3) A paynent bond on the part of the contractor for 100 percent of
the contract price. A “paynent bond'' is one executed in connection
with a contract to assure paynent as required by statute of all persons
supplying | abor and material in the execution of the work provided for
in the contract.

(4) Where bonds are required in the situations described herein, the
bonds shall be obtained from conpani es holding certificates of authority
as acceptable sureties pursuant to 31 CFR part 223, " Surety Conpanies
Doi ng Business with the United States.'

(d) Al negotiated contracts (except those for | ess than the small
pur chase threshol d) awarded by recipients shall include a provision to
the effect that the recipient, the HHS awardi ng agency, the U S.
Conptroller CGeneral, or any of their duly authorized representatives,
shall have access to any books, docunents, papers and records of the
contractor which are directly pertinent to a specific programfor the
purpose of making audits, exam nations, excerpts and transcriptions.

(e) Al contracts, including small purchases, awarded by recipients
and their contractors shall contain the procurenent provisions of
appendix Ato this part, as applicable.

[59 FR 43760, Aug. 25, 1994, as amended at 61 FR 11747, Mar. 22, 1996]
Reports and Records
Sec. 74.50 Purpose of reports and records.

Sections 74.51 through 74.53 set forth the procedures for nonitoring
and reporting on the recipient's financial and program perfornmance and
the necessary standard reporting fornms. They also set forth record
retention requirenents.

Sec. 74.51 Mbnitoring and reporting program perfornmance.

(a) Recipients are responsible for managi ng and nonitoring each
project, program subaward, function or activity supported by the award.
Reci pi ents shall nonitor subawards to ensure that subrecipients have net
the audit requirenments as set forth in Sec. 74.26.

(b) The HHS awardi ng agency will prescribe the frequency with which
the performance reports shall be submitted. Except as provided in
paragraph (f) of this section, performance reports will not be required
nore frequently than quarterly or, less frequently than annually. Annua
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reports shall be due 90 cal endar days after the award year; quarterly or
sem -annual reports shall be due 30 days after the reporting period. The
HHS awar di ng agency may require annual reports before the anniversary
dates of nultiple year awards in lieu of these requirenments. The fina
performance reports are due 90 cal endar days after the expiration or
term nation of the award.

(c) If inappropriate, a final technical or performance report wll
not be required after conpletion of the project.

(d) Performance reports shall generally contain, for each award,
brief information on each of the follow ng:

(1) A conparison of actual acconplishments with the goals and
obj ectives established for the period, the findings of the investigator
or both. Whenever appropriate and the output of prograns or projects can
be readily quantified, such quantitative data should be related to cost
data for conputation of unit costs.
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(2) Reasons why established goals were not net, if appropriate.

(3) Oher pertinent information including, when appropriate,
anal ysis and expl anati on of cost overruns or high unit costs.

(e) Recipients shall subnit the original and two copies of
per formance reports.

(f) Recipients shall immediately notify the HHS awardi ng agency of
devel opnents that have a significant inpact on the award-supported
activities. Also, notification shall be given in the case of problens,
del ays, or adverse conditions which materially inpair the ability to
neet the objectives of the award. This notification shall include a
statement of the action taken or contenplated, and any assi stance needed
to resolve the situation.

(g) HHS may make site visits, as needed.

(h) The HHS awar di ng agency conplies with the applicable report
cl earance requirements of 5 CFR part 1320, "~ "Controlling Paperwork
Burdens on the Public,'' when requesting performnce data from
reci pi ents.

Sec. 74.52 Financial reporting.

(a) The following fornms are used for obtaining financial informtion
fromrecipients:

(1) SF-269 or SF-269A, Financial Status Report.

(i) The HHS awardi ng agency will require recipients to use either
the SF-269 (long fornm or SF-269A to report the status of funds for al
nonconstruction projects or prograns. The SF-269 shall always be used if
i ncome has been earned. The awardi ng agency nay, however, waive the SF-
269 or SF-269A requirenent when the PMs-270, Request for Advance or
Rei mbur senent, or PMS-272, Report of Federal Cash Transactions, wll
provi de adequate information to neet its needs, except that a final SF-
269 or SF-269A shall be required at the conpletion of the project when
the PMS-270 is used only for advances.

(ii) I'f the HHS awardi ng agency requires accrual information and the
reci pient's accounting records are not normally kept on the accrua
basis, the recipient shall not be required to convert its accounting
system but shall devel op such accrual information through best
estimates based on an anal ysis of the docunmentati on on hand.

(iii) The HHS awardi ng agency will determ ne the frequency of the
Fi nanci al Status Report for each project or program considering the
size and conplexity of the particular project or program However, the
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report will not be required nore frequently than quarterly or |ess
frequently than annually except under Sec. 74.14. A final report shal
be required at the conpletion of the agreenent.

(iv) Recipients shall submit the SF-269 and SF-269A (an original and
two copies) no later than 30 days after the end of each specified
reporting period for quarterly and sem -annual reports, and 90 cal endar
days for annual and final reports. Extensions of reporting due dates may
be approved by the HHS awardi ng agency upon request of the recipient.

(2) PMs-272, Report of Federal Cash Transacti ons.

(i) When funds are advanced to recipients, the HHS awardi ng agency
requi res each recipient to submt the PMS-272 and, when necessary, its
continuation sheet, PMS-272A through G The HHS awardi ng agency uses
this report to nonitor cash advanced to recipients and to obtain
di sbursenent information for each agreenent with the recipients.

(ii) The HHS awardi ng agency may require forecasts of Federal cash
requirenents in the " Remarks'' section of the report.

(iii) Recipients shall subnit the original and two copies of the
PMsS- 272 15 cal endar days followi ng the end of each quarter. The HHS
awar di ng agency may require a nonthly report fromthose recipients
recei ving advances totaling $1 million or nore per year

(iv) The HHS awardi ng agency may wai ve the requirenment for
submi ssion of the PMsS-272 for any one of the follow ng reasons: (A) Wen
nont hl y advances do not exceed $25, 000 per recipient, provided that such
advances are nonitored through other fornms contained in this section;

(B) If, in HHS' opinion, the recipient's accounting controls are
adequate to mnimze excessive Federal advances; or, (C) Wen
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the el ectronic paynent mechani sns provi de adequate dat a.

(b) When the HHS awardi ng agency needs additional information or
nore frequent reports, the follow ng shall be observed.

(1) When additional information is needed to conply with I egislative
requi renents, the HHS awardi ng agency will issue instructions to require
recipients to subnit that information under the "~ Remarks'' section of
the reports.

(2) When HHS determ nes that a recipient's accounting system does
not nmeet the standards in Sec. 74.21, additional pertinent information
to further nonitor awards nmay be obtained, without regard to Sec. 74.4,
upon witten notice to the recipient until such tinme as the systemis
brought up to standard. In obtaining this information, the HHS awardi ng
agencies conply with report clearance requirenents of 5 CFR part 1320,
““Controlling Paperwork Burdens on the Public.'

(3) The HHS awar di ng agency nay accept the identical informtion
froma recipient in machine readable format or computer printouts or
el ectronic outputs in |lieu of prescribed formats.

(4) The HHS awar di ng agency nay provide computer or electronic
outputs to recipients when such action expedites or contributes to the
accuracy of reporting.

Sec. 74.53 Retention and access requirenments for records.

(a) This section sets forth requirenents for record retention and
access to records for awards to recipients.

(b) Financial records, supporting docunents, statistical records,
and all other records pertinent to an award shall be retained for a
period of three years fromthe date of subnission of the fina
expenditure report or, for awards that are renewed quarterly or
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annual ly, fromthe date of the subnission of the quarterly or annua
financial report. The only exceptions are the foll ow ng:

(1) If any litigation, claim financial managenent review, or audit
is started before the expiration of the 3-year period, the records shal
be retained until all litigation, clainms or audit findings involving the
records have been resolved and final action taken

(2) Records for real property and equi pment acquired with Federa
funds shall be retained for 3 years after final disposition

(3) When records are transferred to or nmmintained by the HHS
awar di ng agency, the 3-year retention requirenent is not applicable to
the recipient.

(4) Indirect cost rate proposals, cost allocations plans, etc., as
specified in Sec. 74.53(q).

(c) Copies of original records may be substituted for the origina
records if authorized by the HHS awardi ng agency.

(d) The HHS awardi ng agency will request transfer of certain records
to its custody fromrecipients when it determ nes that the records
possess long termretention value. However, in order to avoid duplicate
recor dkeepi ng, the HHS awardi ng agency may make arrangenents for
recipients to retain any records that are continuously needed for joint
use.

(e) HHS awardi ng agencies, the HHS | nspector Ceneral, the U S.
Conmptroller CGeneral, or any of their duly authorized representatives,
have the right of tinmely and unrestricted access to any books,
docunents, papers, or other records of recipients that are pertinent to
the awards, in order to nake audits, exam nations, excerpts, transcripts
and copi es of such docunments. This right also includes tinmely and
reasonabl e access to a recipient's personnel for the purpose of
i nterview and discussion related to such docunents. The rights of access
in this paragraph are not limted to the required retention period, but
shall last as |long as records are retained.

(f) Unless required by statute, the HHS awardi ng agency will not
pl ace restrictions on recipients that linmt public access to the records
of recipients that are pertinent to an award, except when the HHS
awar di ng agency can denonstrate that such records shall be kept
confidential and woul d have been exenpted from di scl osure pursuant to
the Freedom of Information Act, 5 U . S.C. 552, if the records had
bel onged to the HHS awar di ng agency.

(g) Paragraphs (g)(1) and (g)(2) of this section apply to the
foll owi ng types of
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docunents, and their supporting records: Indirect cost rate conputations
or proposals, cost allocation plans, and any simlar accounting
conputations of the rate at which a particular group of costs is
chargeabl e (such as conputer usage chargeback rates or conposite fringe
benefit rates).

(1) If the recipient subnmts to the Federal Governnment or the
subreci pi ent subnmits to the recipient the proposal, plan, or other
conputation to formthe basis for negotiation of the rate, then the 3-
year retention period for its supporting records starts on the date of
such subm ssi on.

(2) If the recipient is not required to submt to the Federa
Government or the subrecipient is not required to subnit to the
reci pient the proposal, plan, or other conputation for negotiation
purposes, then the 3-year retention period for the proposal, plan, or
ot her conputation and its supporting records starts at the end of the
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fiscal year (or other accounting period) covered by the proposal, plan,
or other conputation.

Term nation and Enforcenent
Sec. 74.60 Purpose of term nation and enforcenent.

Sections 74.61 and 74.62 set forth uniform suspension, termnation
and enforcenment procedures.

Sec. 74.61 Term nati on.

(a) Awards may be terminated in whole or in part only if paragraph
(a) (1), (2), or (3) of this section applies.

(1) By the HHS awardi ng agency, if a recipient materially fails to
conply with the ternms and conditions of an award.

(2) By the HHS awardi ng agency with the consent of the recipient, in
whi ch case the two parties shall agree upon the term nation conditions,
including the effective date and, in the case of partial termnation
the portion to be term nated.

(3) By the recipient upon sending to the HHS awardi ng agency written
notification setting forth the reasons for such term nation, the
effective date, and, in the case of partial termi nation, the portion to
be term nated. However, if the HHS awardi ng agency determines in the
case of partial termination that the reduced or nodified portion of the
award will not acconplish the purposes for which the award was made, it
may term nate the award in its entirety.

(b) If costs are all owed under an award, the responsibilities of the
recipient referred to in Sec. 74.71(a), including those for property
managenment as applicable, shall be considered in the termination of the
award, and provision shall be nade for continuing responsibilities of
the recipient after term nation, as appropriate.

Sec. 74.62 Enforcenent.

(a) If arecipient materially fails to conply with the terms and
conditions of an award, whether stated in a Federal statute or
regul ati on, an assurance, an application, or a notice of award, the HHS
awar di ng agency may, in addition to inposing any of the specia
conditions outlined in Sec. 74.14, take one or nore of the follow ng
actions, as appropriate in the circunstances:

(1) Tenporarily withhold cash paynments pending correction of the
deficiency by the recipient or nore severe enforcenment action by the HHS
awar di ng agency.

(2) Disallow (that is, deny both use of funds and any applicable
mat ching credit for) all or part of the cost of the activity or action
not in conpliance.

(3) Wiolly or partly suspend or term nate the current award.

(4) Wthhold further awards for the project or program

(5) Take any other remedies that may be | egally avail able.

(b) In taking an enforcenent action, the HHS awardi ng agency wil |
provi de the recipient or subrecipient an opportunity for such hearing,
appeal, or other administrative proceeding to which the recipient or
subrecipient is entitled under any statute or regul ation applicable to
the action. (See also 45 CFR parts 16, 75, and 95.)

(c) Costs to a recipient resulting fromobligations incurred by the
reci pient during a suspension or after term nation of an award are not
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al Il omabl e unl ess the HHS awardi ng agency expressly authorizes themin
the notice of suspension or term nation or subsequently. Oher recipient
costs during
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suspensi on or after term nation which are necessary and not reasonably
avoi dabl e are allowable if

(1) The costs result fromobligations which were properly incurred
by the recipient before the effective date of suspension or termnination
are not in anticipation of it, and in the case of a ternination, are
noncancel | abl e; and

(2) The costs would be allowable if the award were not suspended or
expired normally at the end of the funding period in which the
term nation takes effect.

(d) The enforcement renedies identified in this section, including
suspensi on and ternination, do not preclude a recipient from being
subj ect to debarnent and suspension under E.O. s 12549 and 12689 and the
HHS i npl enenting regul ations at Sec. 74.13 of this part and 45 CFR part
76.

Subpart D--After-the-Award Requirenents
Source: 59 FR 43760, Aug. 25, 1994, unless otherw se noted.
Sec. 74.70 Purpose.

Sections 74.71 through 74.73 contain cl oseout procedures and ot her
procedures for subsequent disall owances and adjustnents.

Sec. 74.71 Closeout procedures.

(a) Recipients shall submt, within 90 cal endar days after the date
of conpletion of the award, all financial, perfornmance, and other
reports as required by the terns and conditions of the award. The HHS
awar di ng agency may approve extensions when requested by the recipient.

(b) Unless the HHS awardi ng agency authorizes an extension, a
reci pient shall liquidate all obligations incurred under the award not
| ater than 90 cal endar days after the funding period or the date of
conpletion as specified in the terns and conditions of the award or in
agency i nplenmenting instructions.

(c) HHS will make pronpt paynents to a recipient for allowable
rei mbursabl e costs under the award bei ng cl osed out.

(d) The recipient shall pronptly refund any bal ances of unobli gated
cash that HHS has advanced or paid and that is not authorized to be
retained by the recipient for use in other projects. 45 CFR part 30
governs unreturned anounts that beconme deli nquent debts.

(e) When authorized by the terns and conditions of the award, HHS
will make a settlenment for any upward or downward adjustments to the
Federal share of costs after closeout reports are received.

(f) The recipient shall account for any real and personal property
acquired with HHS funds or received fromthe Federal Governnment in
accordance with Secs. 74.31 through 74.37.

(g) In the event a final audit has not been performed prior to the
cl oseout of an award, HHS retains the right to recover an appropriate
anmount after fully considering the recomendati ons on disall owed costs
resulting fromthe final audit.

Page -36-



Sec. 74.72 Subsequent adjustnments and continuing responsibilities.

(a) The cl oseout of an award does not affect any of the foll ow ng:

(1) The right of the HHS awardi ng agency to disallow costs and
recover funds on the basis of a later audit or other review

(2) The obligation of the recipient to return any funds due as a
result of later refunds, corrections, or other transactions.

(3) Audit requirenments in Sec. 74.26.

(4) Property managenment requirenments in Secs. 74.31 through 74.37.

(5) Records retention requirenents in Sec. 74.53.

(b) After closeout of an award, a relationship created under an
award may be nodified or ended in whole or in part with the consent of
the HHS awar di ng agency and the recipient, provided the responsibilities
of the recipient referred to in Sec. 74.72(a), including those for
property managenent as applicable, are considered and provisions nade
for continuing responsibilities of the recipient, as appropriate.

Sec. 74.73 Collection of ampbunts due.

(a) Any funds paid to a recipient in excess of the amount to which
the recipient is finally determned to be entitled under the terns and
condi tions of
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the award constitute a debt to the Federal Government. |If not paid
within a reasonable period after the demand for paynment, the HHS
awar di ng agency may reduce the debt by paragraph (a) (1), (2), or (3) of
this section:

(1) Making an adm nistrative offset against other requests for
rei mbursenents.

(2) W thhol di ng advance paynents otherw se due the recipient.

(3) Taking other action permtted by statute.

(b) Except as otherw se provided by |aw, HHS awardi ng agenci es wil |
charge interest on an overdue debt in accordance with 4 CFR ch. |1,
"“Federal Clainms Collection Standards.'' (See 45 CFR part 30.)

Subpart E--Special Provisions for Awards to Commerci al Organizations

Source: 59 FR 43760, Aug. 25, 1994, unless otherw se noted.

Sec. 74.80 Scope of subpart.

Thi s subpart contains provisions that apply to awards to commerci a
organi zati ons. These provisions are in addition to other applicable
provi sions of this part, or they nmake exceptions from other provisions
of this part for awards to comerci al organizations.

Sec. 74.81 Prohibition against profit.

Except for awards under the Small Busi ness | nnovation Research
(SBIR) and Smal | Busi ness Technol ogy Transfer Research (STTR) prograns
(15 U.S.C. 638), no HHS funds nay be paid as profit to any recipient

even if the recipient is a commercial organization. Profit is any anpunt
in excess of allowable direct and indirect costs.

[59 FR 43760, Aug. 25, 1994, as amended at 61 FR 11747, Mar. 22, 1996]
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Sec. 74.82 Programincone.

The additional costs alternative described in Sec. 74.24(b)(1) may
not be applied to programinconme earned by a comercial organization
except in the SBIR and STTR prograns.

Subpart F--Di sputes
Source: 59 FR 43760, Aug. 25, 1994, unless otherw se noted.
Sec. 74.90 Final decisions in disputes.

(a) HHS attenpts to pronptly issue final decisions in disputes and
in other matters affecting the interests of recipients. However, fina
deci sions adverse to the recipient are not issued until it is clear that
the matter cannot be resol ved through further exchange of information
and vi ews.

(b) Under various HHS statutes or regul ations, recipients have the
right to appeal from or to have a hearing on, certain final decisions
by HHS awar di ng agencies. (See, for exanple, subpart D of 42 CFR part
50, and 45 CFR parts 16 and 75). Paragraphs (c) and (d) of this section
set forth the standards HHS expects its nmenber agencies to neet in
i ssuing a final decision covered by any of the statutes or regul ations.

(c) The decision may be brief but nust contain:

(1) A conplete statenent of the background and basis of the awarding
agency's decision, including reference to the pertinent statutes,
regul ati ons, or other governing docunents; and

(2) Enough information to enable the recipient to understand the
i ssues and the position of the HHS awardi ng agency.

(d) The following or similar |anguage (consistent with the
term nol ogy of the applicable statutes or regul ati ons) should appear at
the end of the decision: "~"This is the final decision of the (title of
grants officer or other official responsible for the decision). It shal
be the final decision of the Departnment unless, within 30 days after
receiving this decision, you deliver or nmail (you should use registered
or certified mail to establish the date) a witten notice of appeal to
(nane and address of appropriate contact, e.g., the office responsible
for awardi ng agency prelimnary appeal process or, where none, the
Depart ment al Appeal s Board, Departnent of Health and Human Servi ces,
Washi ngton, DC 20201). You shall attach to the notice a copy of this
deci sion, note that you intend an appeal
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state the amount in dispute, and briefly state why you think that this
decision is wong. You will be notified of further procedures.’

[59 FR 43760, Aug. 25, 1994, as amended at 61 FR 11747, Mar. 22, 1996]
Sec. 74.91 Alternative dispute resolution.

HHS encourages its awardi ng agencies and recipients to try to
resol ve di sputes by using alternative dispute resolution (ADR)
techni ques. ADR often is effective in reducing the cost, delay and
contentiousness involved in appeals and other traditional ways of
handl i ng di sputes. ADR techni ques include nediation, neutral evaluation
and ot her consensual methods. Information about ADR is available from
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the HHS Di spute Resol ution Specialist at the Departmental Appeals Board,
U.S. Departnent of Health and Human Services, Washi ngton, DC 20201.

Appendi x A to Part 74--Contract Provisions

All contracts awarded by a recipient, including small purchases,
shall contain the follow ng provisions as applicable where the cost of
the contract is treated as a direct cost of an award:

1. Equal Enpl oynent COpportunity--All contracts shall contain a
provi sion requiring conpliance with E.O 11246, " Equal Enpl oynent
OQpportunity,'"' as amended by E. O, 11375, "~ Amendi ng Executive Order
11246 Rel ating to Equal Enpl oynent Opportunity,'' and as suppl enented by
regul ations at 41 CFR part 60, "~ “~Ofice of Federal Contract Conpliance
Programs, Equal Enpl oyment Opportunity, Department of Labor.'’

2. Copeland " " Anti-Kickback'' Act (18 U.S.C. 874 and 40 U.S.C.
276¢)--All contracts and subgrants in excess of $100, 000 for
construction or repair awarded by recipients and subrecipients shal
i nclude a provision for conpliance with the Copeland "~ Anti-Ki ckback’
Act, 18 U.S.C. 874, as supplenented by Departnment of Labor regul ations,
29 CFR part 3, "“Contractors and Subcontractors on Public Building or
Public Work Financed in Whole or in Part by Loans or Gants fromthe
United States.'' The Act provides that each contractor or subrecipient
shall be prohibited frominduci ng, by any nmeans, any person enployed in
the construction, conpletion, or repair of public work, to give up any
part of the conpensation to which he is otherwi se entitled. The
reci pient shall report all suspected or reported violations to the
Federal awardi ng agency.

3. Davis-Bacon Act, as anended (40 U.S.C. 276a to a-7)--Wen
requi red by Federal programlegislation, all construction contracts
awar ded by the recipients and subrecipients of nmore than $2000 shal
i nclude a provision for conpliance with the Davis-Bacon Act, 40 U. S.C
276a to a-7, and as suppl enented by Departnent of Labor regul ations, 29
CFR part 5, "~ Labor Standards Provisions Applicable to Contracts
Governi ng Federally Financed and Assisted Construction.'' Under this
Act, contractors shall be required to pay wages to |aborers and
mechani cs at a rate not |less than the m ni num wages specified in a wage
deternmination made by the Secretary of Labor. In addition, contractors
shall be required to pay wages not |ess than once a week. The recipient
shall place a copy of the current prevailing wage determn nation issued
by the Departnent of Labor in each solicitation and the award of a
contract shall be conditioned upon the acceptance of the wage
deternmination. The recipient shall report all suspected or reported
violations to the HHS awardi ng agency.

4. Contract Wrk Hours and Safety Standards Act (40 U. S.C. 327-
333)--Where applicable, all contracts awarded by recipients in excess of
$100, 000 for construction contracts and for other contracts that involve
t he enmpl oynent of nechanics or | aborers shall include a provision for
conpliance with sections 102 and 107 of the Contract Wrk Hours and
Safety Standards Act, 40 U.S.C. 327-333, as suppl enmented by Depart nent
of Labor regul ations, 29 CFR part 5. Under section 102 of the Act, each
contractor shall be required to conpute the wages of every nechani c and
| aborer on the basis of a standard work week of 40 hours. Work in excess
of the standard work week is pernissible provided that the worker is
conpensated at a rate of not less than 1\1/2\ tinmes the basic rate of
pay for all hours worked in excess of 40 hours in the work week. Section
107 of the Act is applicable to construction work and provides that no
| aborer or nechanic shall be required to work in surroundi ngs or under
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wor ki ng condi ti ons which are unsanitary, hazardous or dangerous. These
requi renents do not apply to the purchases of supplies or materials or
articles ordinarily available on the open nmarket, or contracts for
transportation or transm ssion of intelligence.

5. Rights to Inventions Made Under a Contract or Agreenent--
Contracts or agreenents for the performance of experinental
devel opnental , or research work shall provide for the rights of the
Federal Governnment and the recipient in any resulting invention in
accordance with 37 CFR part 401, " "Rights to Inventions Made by
Nonprofit Organi zati ons and Smal | Busi ness Firns Under Governnent
Grants, Contracts and Cooperative Agreenents,'' and any further
i mpl enenting regul ati ons i ssued by HHS.
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6. Clean Air Act (42 U.S.C. 7401 et seq.) and the Federal Water
Pol luti on Control Act as anended (33 U.S.C. 1251 et seq.)--Contracts and
subgrants of anpunts in excess of $100,000 shall contain a provision
that requires the recipient to agree to conply with all applicable
standards, orders or regul ations issued pursuant to the Clean Air Act,
42 U.S.C. 7401 et seq., and the Federal Water Pollution Control Act, as
anended 33 U.S.C. 1251 et seq. Violations shall be reported to the HHS
and the appropriate Regional Ofice of the Environmental Protection
Agency.

7. Byrd Anti-Lobbying Amendnment (31 U.S.C. 1352)--Contractors who
apply or bid for an award of nore than $100,000 shall file the required
certification. Each tier certifies to the tier above that it will not
and has not used Federal appropriated funds to pay any person or
organi zation for influencing or attenpting to i nfluence an officer or
enpl oyee of any Federal agency, a nenber of Congress, officer or
enpl oyee of Congress, or an enployee of a menmber of Congress in
connection with obtaining any Federal contract, grant or any other award
covered by 31 U . S.C. 1352. Each tier shall also disclose any | obbying
wi th non-Federal funds that takes place in connection with obtaining any
Federal award. Such disclosures are forwarded fromtier to tier up to
the recipient. (See also 45 CFR part 93).

8. Debarnment and Suspension (E. O s 12549 and 12689)--Certain
contracts shall not be nmade to parties |listed on the nonprocurenent
portion of the General Services Adm nistration's "~ "Lists of Parties
Excl uded from Federal Procurement or Nonprocurenment Prograns'' in
accordance with E.O s 12549 and 12689, " Debarnment and Suspension.'
(See 45 CFR part 76.) This list contains the nanes of parties debarred,
suspended, or otherw se excluded by agencies, and contractors decl ared
i neligible under statutory authority other than E.O 12549. Contractors
with awards that exceed the small purchase threshold shall provide the
required certification regarding their exclusion status and that of
their principals prior to award.

[59 FR 43760, Aug. 25, 1994, as anended at 61 FR 11747, Mar. 22, 1996]]
Appendi xes B--D to Part 74 [Reserved]

Appendi x E to Part 74--Principles for Determining Costs Applicable to
Research and Devel oprment Under Grants and Contracts Wth Hospitals

i . purpose and scope

A. Objectives. This appendi x provides principles for determining the
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costs applicable to research and devel opment work performed by hospitals
under grants and contracts with the Departnent of Health and Human
Services. These principles are confined to the subject of cost
deternmination and nmake no attenpt to identify the circunstances or
dictate the extent of hospital participation in the financing of a
particul ar research or devel opnent project. The principles are designed
to provide recognition of the full allocated costs of such research work
under generally accepted accounting principles. These principles will be
applicable to both proprietary and non-profit hospitals. No provision
for profit or other increment above cost is provided for in these
principles. However, this is not to be interpreted as precluding a
negoti ated fee between contracting parties when a fee is appropriate.

B. Policy guides. The successful application of these principles
requi res devel opment of nutual understandi ng between representatives of
hospital s and of the Department of Health and Human Services as to their
scope, applicability and interpretation. It is recognized that:

1. The arrangenents for hospital participation in the financing of a
research and devel opnent project are properly subject to negotiation
bet ween the agency and the hospital concerned in accordance with such
Governnment -wi de criteria as may be applicable.

2. Each hospital, possessing its own uni que conbination of staff,
facilities and experience, should be encouraged to conduct research in a
manner consonant with its own institutional philosophies and objectives.

3. Each hospital in the fulfillment of its contractual obligations
shoul d be expected to enpl oy sound nanagenent practices.

4. The application of the principles established herein shall be in
conformance with the generally accepted accounting practices of
hospi tal s.

5. Hospitals receive reinbursenents fromthe Federal Governnent for
differing types of services under various prograns such as support of
Research and Devel oprent (including discrete clinical centers) Health
Services Projects, Medicare, etc. It is essential that consistent
procedures for determ ning reinbursable costs for similar services be
enpl oyed without regard to programdifferences. Therefore, both the
direct and indirect costs of research prograns nust be identified as a
cost center(s) for the cost finding and step-down requirenments of the
Medi care program or in its absence the Medicaid program

C. Application. Al operating agencies within the Departnent of
Heal th and Human Servi ces that sponsor research and devel opnent work in
hospitals will apply these principles and related policy guides in
determining the costs incurred for such work under grants and cost-
rei mbursenent type contracts and subcontracts. These principles
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will also be used as a guide in the pricing of fixed-price contracts and
subcontracts.

ii. definitions of terns

A. Organi zed research neans all research activities of a hospita
that may be identified whether the support for such research is froma
federal, non-federal or internal source.

B. Departnental research nmeans research activities that are not
separately budgeted and accounted for. Such work, which includes al
research activities not enconpassed under the term organi zed research
is regarded for purposes of this docunent as a part of the patient care
activities of the hospital
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C. Research agreenment neans any valid arrangenent to perform
federal |l y-sponsored research or devel opnent including grants, cost-
rei mbursenent type contracts, cost-reinbursenent type subcontracts, and
fi xed-price contracts and subcontracts.

D. Instruction and training nmeans the formal or informal prograns of
educating and training technical and professional health services
personnel, primarily nedical and nursing training. This activity, if
separately budgeted or identifiable with specific costs, should be
considered as a cost objective for purposes of indirect cost allocations
and the devel opnment of patient care costs.

E. Other hospital activities means all organized activities of a
hospital not immediately related to the patient care, research, and
i nstructional and training functions which produce identifiable revenue
fromthe performance of these activities. If a non-related activity does
not produce identifiable revenue, it nmay be necessary to allocate this
expense using an appropriate basis. In such a case, the activity may be
i ncluded as an all ocable cost (See paragraph I1l D below. ) Also included
under this definition is any category of cost treated as
““Unal l owabl e,"" provided such category of cost identifies a function or
activity to which a portion of the institution's indirect cost (as
defined in paragraph V. A') are properly allocable.

F. Patient care neans those departnents or cost centers which render
routine or ancillary services to in-patients and/or out-patients. As
used in paragraph | X B.23, it neans the cost of these services
applicable to patients involved in research prograns.

G Allocation nmeans the process by which the indirect costs are
assi gned as between:

1. Organi zed research
Patient care including departmental research
Instruction and training, and
Ot her hospital activities.

H. Cost center neans an identifiable departnment or area (including
research) within the hospital which has been assigned an account nunber
in the hospital accounting system for the purpose of accunul ating
expense by departnent or area.

I. Cost finding is the process of recasting the data derived from
the accounts ordinarily kept by a hospital to ascertain costs of the
various types of services rendered. It is the determ nation of direct
costs by specific identification and the proration of indirect costs by
al I ocati on.

J. Step down is a cost finding nethod that recognizes that services
rendered by certain nonrevenue-produci ng departnents or centers are
utilized by certain other nonrevenue producing centers as well as by the
revenue- produci ng centers. All costs of nonrevenue-producing centers are
allocated to all centers which they serve, regardl ess of whether or not
these centers produce revenue. Follow ng the apportionnent of the cost
of the nonrevenue-producing center, that center will be considered
closed and no further costs are apportioned to that center

K. Scatter bed is a bed assigned to a research patient based on
availability. Research patients occupying these beds are not physically
segregated from nonresearch patients occupyi ng beds. Scatter beds are
geographically di spersed anong all the beds available for use in the
hospital. There are no special features attendant to a scatter bed that
di stinguishes it fromothers that could just as well have been occupi ed.

L. Discrete bed is a bed or beds that have been set aside for
occupancy by research patients and are physically segregated from ot her
hospital beds in an environment that pernmits an easily ascertai nable
al l ocation of costs associated with the space they occupy and the

Pown
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servi ces they generate.
iii. basic considerations

A. Conposition of total costs. The cost of a research agreenent is
conprised of the allowable direct costs incident to its performance plus
the allocable portion of the allowable indirect costs of the hospita
| ess applicable credits. (See paragraph Il1-E.)

B. Factors affecting allowability of costs. The tests of
al lowability of costs under these principles are:

1. They must be reasonable.

2. They nust be assigned to research agreenments under the standards
and net hods provi ded herein.

3. They nust be accorded consistent treatnent through application of
those generally accepted accounting principles appropriate to the
ci rcunst ances (See paragraph |I-E.5.) and

4. They nust conformto any limtations or exclusions set forth in
these principles or in the research agreenent as to types or anounts of
cost items.

C. Reasonable costs. A cost nay be considered reasonable if the
nature of the goods or services acquired or applied, and the anmount
i nvol ved therefor reflect the action that a
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prudent person woul d have taken under the circunmstances prevailing at
the tinme the decision to incur the cost was nmade. Maj or considerations
i nvol ved in the deternination of the reasonabl eness of a cost are:

1. Whether or not the cost is of a type generally recognized as
necessary for the operation of the hospital or the perfornmance of the
research agreenent,

2. The restraints or requirenents inposed by such factors as arnls
| engt h bargai ning, federal and state |aws and regul ati ons, and research
agreenent terns and conditions,

3. Whether or not the individuals concerned acted with due prudence
in the circunstances, considering their responsibilities to the
hospital, its patients, its enployees, its students, the Governnent, and
the public at |arge, and

4. The extent to which the actions taken with respect to the
i ncurrence of the cost are consistent with established hospital policies
and practices applicable to the work of the hospital generally,

i ncl udi ng Government research

D. Allocable costs. 1. A cost is allocable to a particular cost
center (i.e., a specific function, project, research agreenent,
departnment, or the like) if the goods or services involved are
chargeabl e or assignable to such cost center in accordance with relative
benefits received or other equitable relationship. Subject to the
foregoing, a cost is allocable to a research agreenent if it is incurred
solely to advance the work under the research agreement; or it benefits
both the research agreenent and other work of the hospital in
proportions that can be approxi mated through use of reasonabl e nethods;
or it is necessary to the overall operation of the hospital and, in
light of the standards provided in this chapter, is deened to be
assignable in part to organi zed research. Were the purchase of
equi pnent or other capital itens are specifically authorized under a
research agreenent, the anmpunts thus authorized for such purchases are
allocable to the research agreenent regardl ess of the use that may
subsequently be nade of the equi pnent or other capital itens involved.
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2. Any costs allocable to a particular research agreenent under the
standards provided in these principles may not be shifted to other
research agreenents in order to neet deficiencies caused by overruns or
ot her fund considerations, to avoid restrictions inposed by |aw or by
terms of the research agreenent, or for other reasons of convenience.

E. Applicable credits. 1. The term applicable credits refers to
those recei pts or negative expenditure types of transactions which
operate to offset or reduce expense itenms that are allocable to research
agreenents as direct or indirect costs as outlined in paragraph V-A
Typi cal exanpl es of such transactions are: purchase di scounts, rebates,
or allowances; recoveries or indemities on | osses; sales of scrap or
i ncidental services; tuition; adjustnents of overpaynments or erroneous
charges; and services rendered to patients adnmtted to federally funded
clinical research centers, primarily for care though also participating
in research protocols.

2. In some instances, the ampunts received fromthe Federa
Governnment to finance hospital activities or service operations should
be treated as applicable credits. Specifically, the concept of netting
such credit itens against related expenditures should be applied by the
hospital in deternmining the rates or anpunts to be charged to governnent
research for services rendered whenever the facilities or other
resources used in providing such services have been financed directly,
in whole or in part, by federal funds. Thus, where such itens are
provi ded for or benefit a particular hospital activity, i.e., patient
care, research, instruction and training, or other, they should be
treated as an offset to the indirect costs apportioned to that activity.
Where the benefits are conmon to all hospital activities they should be
treated as a credit to the total indirect cost pool before allocation to
the vari ous cost objectives.

iv. direct costs

A. Ceneral. Direct costs are those that can be identified
specifically with a particular cost center. For this purpose, the term
cost center refers not only to the ultimte centers agai nst which costs
are finally |l odged such as research agreenents, but also to other
established cost centers such as the individual accounts for recording
particul ar objects or itens of expense, and the separate account
groupi ngs designed to record the expenses incurred by individua
organi zational units, functions, projects and the like. In general, the
admi nistrative functions and service activities described in paragraph
VI are identifiable as separate cost centers, and the expenses
associated with such centers becone eligible in due course for
distribution as indirect costs of research agreenents and other ultimte
cost centers.

B. Application to research agreenents. ldentifiable benefit to the
research work rather than the nature of the goods and services invol ved
is the determining factor in distinguishing direct fromindirect costs
of research agreenments. Typical of transactions chargeable to a research
agreenent as direct costs are the conpensation of enployees for the tine
or effort devoted to the performance of work under the research
agreenent, including related staff benefit and pension plan costs to the
extent that such itens are consistently accorded to all enpl oyees and
treated by the hospital as direct rather than indirect costs (see
par agraph V. B4b); the costs of materials consumed or expended in
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the performance of such work; and other itens of expense incurred for
the research agreenent, such as extraordinary utility consunption. The
cost of materials supplied fromstock or services rendered by
specialized facilities or other institutional service operations nmay be
i ncluded as direct costs of research agreenents provided such itens are
consistently treated by the institution as direct rather than indirect
costs and are charged under a recogni zed nethod of costing or pricing
designed to recover only the actual direct and indirect costs of such
mat erial or service and conform ng to generally accepted cost accounting
practices consistently followed by the institution.

v. indirect costs

A. Ceneral. Indirect costs are those that have been incurred for
comon or joint objectives, and thus are not readily subject to
treatment as direct costs of research agreenents or other ultinate or
revenue produci ng cost centers. In hospitals such costs normally are
classified but not necessarily restricted to the follow ng functiona
categories: Depreciation; Adm nistrative and General (including fringe
benefits if not charged directly); Operation of Plant; Mintenance of
Pl ant; Laundry and Linen Service; Housekeeping; Dietary; Mintenance of
Personnel ; and Medical Records and Library.

B. Criteria for distribution--1. Base period. A base period for
distribution of indirect costs is the period during which such costs are
i ncurred and accunul ated for distribution to work performed wi thin that
period. The base period normally should coincide with the fiscal year
established by the hospital, but in any event the base period should be
so selected as to avoid inequities in the distribution of costs.

2. Need for cost groupings. The overall objective of the allocation
process is to distribute the indirect costs described in paragraph VI to
organi zed research, patient care, instruction and training, and other
hospital activities in reasonable proportions consistent with the nature
and extent of the use of the hospital's resources by research personnel
medi cal staff, patients, students, and other personnel or organizations.
In order to achieve this objective with reasonable precision, it my be
necessary to provide for selective distribution by establishing separate
groupi ngs of cost within one or nore of the functional categories of
indirect costs referred to in paragraph V-A. |In general, the cost
groupi ngs established within a functional category should constitute, in
each case, a pool of those itens of expense that are considered to be of
like character in terns of their relative contribution to (or degree of
renot eness from the particular cost centers to which distribution is
appropriate. Each such pool or cost grouping should then be distributed
individually to the related cost centers, using the distribution base or
nmet hod nost appropriate in the |light of the guides set out in B3 bel ow
Wil e this paragraph places prinmary enphasis on a step-down nethod of
i ndi rect cost conputation, paragraph VIII provides an alternate method
whi ch nmay be used under certain conditions.

3. Selection of distribution nmethod. Actual conditions nust be taken
into account in selecting the nethod or base to be used in distributing
to related cost centers the expenses assenbl ed under each of the
i ndi vi dual cost groups established as indicated under B2 above. Were a
di stribution can be made by assignnment of a cost grouping directly to
the area benefited, the distribution should be made in that manner. Care
shoul d be given, however, to elimnate sinmlar or duplicative costs from
any other distribution made to this area. Where the expenses under a
cost grouping are nore general in nature, the distribution to rel ated
cost centers should be nmade t hrough use of a selected base which will
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produce results which are equitable to both the Government and the
hospital. In general, any cost elenent or cost-related factor associated
with the hospital's work is potentially adaptable for use as a

di stribution base provided:

a. It can readily be expressed in terns of dollars or other
quantitative neasure (total direct expenditures, direct salaries,
manhours applied, square feet utilized, hours of usage, nunber of
docunents processed, popul ation served, and the like); and

b. It is comopn to the related cost centers during the base period.
The essential consideration in selection of the distribution base in
each instance is that it be the one best suited for assigning the poo
of costs to related cost centers in accord with the relative benefits
derived; the traceable cause and effect relationship; or logic and
reason, where neither benefit nor cause and effect relationship is
det er m nabl e.

4. General consideration on cost groupings. The extent to which
separate cost groupings and sel ective distribution would be appropriate
at a hospital is a matter of judgnment to be determ ned on a case-by-case
basis. Typical situations which may warrant the establishnent of two or
nore separate cost groups (based on account classification or analysis)
within a functional category include but are not limted to the
fol | owi ng:

a. Where certain itens or categories of expense relate solely to one
of the nmgjor divisions of the hospital (patient care, sponsored
research, instruction and training, or other hospital activities) or to
any two but not all, such expenses should be set aside as a separate
cost grouping for direct assignment or selective distribution in
accordance with the guides provided in B2 and B3 above.
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b. Where any types of expense ordinary treated as indirect cost as
outlined in paragraph V-A are charged to research agreenents as direct
costs, the simlar type expenses applicable to other activities of the
institution nmust through separate cost grouping be excluded fromthe
i ndirect costs allocable to research agreenents.

c. Were it is determined that certain expenses are for the support
of a service unit or facility whose output is susceptible of neasurenent
on a workl oad or other quantitative basis, such expenses should be set
asi de as a separate cost grouping for distribution on such basis to
organi zed research and ot her hospital activities.

d. Where organi zed activities (including identifiable segnents of
organi zed research as well as the activities cited in paragraph Il-E)
provi de their own purchasing, personnel administration, building
mai nt enance, or housekeeping or simlar service, the distribution of
such el enents of indirect cost to such activities should be acconplished
t hrough cost grouping which includes only that portion of centra
i ndirect costs (such as for overall nmanagenent) which are properly
al l ocable to such activities.

e. Where the hospital elects to treat as indirect charges the costs
of pension plans and ot her staff benefits, such costs should be set
aside as a separate cost grouping for selective distribution to rel ated
cost centers, including organized research

f. Where the hospital is affiliated with a nedical school or sone
other institution which perforns organi zed research on the hospital's
prem ses, every effort should be made to establish separate cost
groupings in the Adnministrative and General or other applicable category
which will reasonably reflect the use of services and facilities by such
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research. (See al so paragraph VII-A 3)

5. Materiality. Wiere it is determ ned that the use of separate cost
groupi ngs and sel ective distribution are necessary to produce equitable
results, the nunber of such separate cost groupings within a functiona
category should be held within practical limts, after taking into
consideration the materiality of the amounts involved and the degree of
preci sion attai nable through | ess selective nethods of distribution

C. Administration of linmtations on allowances for indirect costs.
1. Research grants nay be subject to | aws and/or adm nistrative
regul ations that lint the allowance for indirect costs under each such
grant to a stated percentage of the direct costs allowed. Agencies that
sponsor such grants will establish procedures which will assure that:

a. The terns and amount authorized in each case conformwi th the
provi si ons of paragraphs Il11, V and | X of these principles as they apply
to matters involving the consistent treatnent and allowability of
i ndi vidual items of cost; and

b. The ampunt actually allowed for indirect costs under each such
research grant does not exceed the meximum al |l owabl e under the
limtation or the anpunt otherw se allowabl e under these principles,
whi chever is the smaller.

2. Were the actual allowance for indirect costs on any research
grant nust be restricted to the smaller of the two alternative anounts
referred to in Cl above, such alternative amunts should be determ ned
in accordance with the follow ng guides:

a. The maxi mum al | owabl e under the limitation should be established
by applying the stated percentage to a direct cost base which shal
include all itens of expenditure authorized by the sponsoring agency for
inclusion as part of the total cost for the direct benefit of the work
under the grant; and

b. The ampunt ot herwi se all owabl e under these principles should be
established by applying the current institutional indirect cost rate to
those el enents of direct cost which were included in the base on which
the rate was conput ed.

3. When the maxi mum anmount al | owabl e under a statutory limtation or
the terms of a research agreenent is |ess than the anmount otherw se
all ocabl e as indirect costs under these principles, the anpunt not
recoverabl e as indirect costs under the research agreement involved may
not be shifted to other research agreenents.

vi. identification and assignnent of indirect costs

A. Depreciation or use charge. 1. The expenses under this heading
shoul d i nclude depreciation (as defined in paragraph | X-B.9a) on
bui |l di ngs, fixed equi prent, and novabl e equi prent, except to the extent
purchased through federal funds. Where adequate records for the
recordi ng of depreciation are not available, a use charge nmay be
substituted for depreciation (See paragraph | X-B.)

2. The expenses included in this category should be allocated to
applicable cost centers in a manner consistent with the guides set forth
in paragraph V-B, on a basis that gives primary enphasis to (a) space
utilization with respect to depreciation on buildings and fixed
equi pnent; and (b) specific identification of assets and their use with
respect to novable equipnment as it relates to patient care, organized
research, instruction and training, and other hospital activities. Were
such records are not sufficient for the purpose of the foregoing,
reasonabl e estimates will suffice as a neans for effecting distribution
of the ampunts invol ved.

B. Adm nistration and general expenses. 1. The expenses under this
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headi ng are those that have been incurred for the administrative offices
of the hospital including accounting, personnel, purchasing, informtion
centers, tel ephone expense, and the |ike
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which do not relate solely to any major division of the institution,
i.e., solely to patient care, organized research, instruction and
training, or other hospital activities.

2. The expenses included in this category may be allocated on the
basis of total expenditures exclusive of capital expenditures, or
sal ari es and wages in situations where the results of the distribution
made on this basis are deened to be equitable both to the Governnment and
the hospital; otherwi se the distribution of Adm nistration and Cenera
expenses shoul d be made through use of selected bases, applied to
separate cost groupings established within this category of expenses in
accordance with the guides set out in paragraph V-B

C. Operation of plant. 1. The expenses under this heading are those
that have been incurred by a central service organization or at the
departnental |evel for the adm nistration, supervision, and provision of
utilities (exclusive of telephone expense) and protective services to
the physical plant. They include expenses incurred for such itens as
power pl ant operations, general utility costs, elevator operations,
protection services, and general parking |lots.

2. The expenses included in this category should be allocated to
applicable cost centers in a manner consistent with the gui des provi ded
in paragraph V-B, on a basis that gives primary enphasis to space
utilization. The allocations should be devel oped as foll ows:

a. Where actual space and related cost records are available or can
readily be devel oped and mai ntai ned without significant change in the
accounting practices, the amount distributed should be based on such
records;

b. Where the space and rel ated cost records nmintained are not
sufficient for purposes of the foregoing, a reasonable estimte of the
proportion of total space assigned to the various costs centers normally
will suffice as a means for effecting distribution of the amunts
i nvol ved; or

c. Were it can be denpnstrated that an area or vol unme or space
basis of allocation is inpractical or inequitable, other bases nay be
used provided consideration is given to the use of facilities by
research personnel and others, including patients.

D. Maintenance of plant. 1. The expenses under this headi ng should
i ncl ude:

a. All salaries and wages pertaining to ordinary repair and
mai nt enance work performed by enpl oyees on the payroll of the hospital

b. Al supplies and parts used in the ordinary repairing and
mai nt ai ni ng of buil dings and general equipnent; and

c. Amounts paid to outside concerns for the ordinary repairing and
mai nt ai ni ng of buil dings and general equipnent.

2. The expenses included in this category should be allocated to
applicable cost centers in a manner consistent with the gui des provi ded
in paragraph V-B. on a basis that gives primary enphasis to space
utilization. The allocations and apportionnents shoul d be devel oped as
foll ows:

a. Where actual space and related cost records are avail able and can
readily be devel oped and mai ntai ned without significant change in the
accounting practices, the amount distributed should be based on such
records;
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b. Where the space and rel ated cost records nmintained are not
sufficient for purposes of the foregoing, a reasonable estimte of the
proportion of total space assigned to the various cost centers normally
will suffice as a means for effecting distribution of the amunts
i nvol ved; or

c. Were it can be denpnstrated that an area or vol une of space
basis of allocation is inpractical or inequitable, other basis nay be
used provided consideration is given to the use of facilities by
research personnel and others, including patients.

E. Laundry and linen. 1. The expenses under this headi ng shoul d
i ncl ude:

a. Salaries and wages of |laundry departnent enpl oyees, seanstresses,
clean linen handlers, |inen delivery nmen, etc.

b. Supplies used in connection with the |aundry operation and al
i nens purchased; and

c. Amounts paid to outside concerns for purchased |aundry and/ or
i nen service

2. The expense included in this category should be allocated to
rel ated cost centers in a manner consistent with the guides provided in
paragraph V-B. on a basis that gives prinmary enphasis to actual pounds
of linen used. The allocations should be devel oped as foll ows:

a. Where actual poundage and rel ated cost records are avail able or
can readily be devel oped and mai ntai ned wi thout significant change in
the accounting practices, the anount distributed should be based on such
records;

b. Where it can be denpnstrated that a poundage basis of allocation
is inmpractical or inequitable other bases nay be used provided
consideration is given to the use of linen by research personnel and
ot hers, including patients.

F. Housekeeping. 1. The expenses under this headi ng shoul d include:

a. Al salaries and wages of the departnment head, foreman, nmids,
porters, janitors, wall washers, and ot her housekeepi ng enpl oyees;

b. Al supplies used in carrying out the housekeeping functions; and

c. Amounts paid to outside concerns for purchased services such as
wi ndow washi ng, insect exterm nation, etc.

2. The expenses included in this category should be allocated to
rel ated cost centers in
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a manner consistent with the guides provided in paragraph V-B. on a
basis that gives primary enphasis to space actually serviced by the
housekeepi ng departnent. The allocations and apporti onnments shoul d be
devel oped as foll ows:

a. Where actual space serviced and rel ated cost records are
avail abl e or can readily be devel oped and mai ntai ned wi t hout significant
change in the accounting practices, the anount distributed should be
based on such records;

b. Where the space serviced and rel ated cost records numintained are
not sufficient for purposes of the foregoing, a reasonable estinmte of
the proportion of total space assignhed to the various cost centers
normally will suffice as a nmeans for effecting distribution of the
anount s of housekeepi ng expenses invol ved; or

c. Were it can be denpnstrated that the space serviced basis of
allocation is inpractical or inequitable, other bases may be used
provi ded consideration is given to the use of housekeepi ng services by
research personnel and others, including patients.

G Dietary. 1. These expenses, as used herein, shall nean only the
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subsi dy provided by the hospital to its enployees including research
personnel through its cafeteria operation. The hospital nmust be able to
denmonstrate through the use of proper cost accounting techniques that
the cafeteria operates at a | oss to the benefit of enployees.

2. The reasonabl e operating | oss of a subsidized cafeteria operation
shoul d be allocated to related cost centers in a manner consistent with
t he gui des provided in paragraph V-B. on a basis that gives prinmary
enphasi s to nunmber of enpl oyees.

H. Mai ntenance (housing) of personnel. 1. The expenses under this
headi ng shoul d i ncl ude:

a. The salaries and wages of matrons, clerks, and other enpl oyees
engaged in work in nurses' residences and ot her enployees' quarters;

b. Al supplies used in connection with the operation of such
dormitories; and

c. Paynments to outside agencies for the rental of houses,
apartnents, or roons used by hospital personnel

2. The expenses included in this category should be allocated to
rel ated cost centers in a manner consistent with the guides provided in
par agraph V-B. on a basis that gives primary enphasis to enpl oyee
utilization of housing facilities. The allocation should be devel oped as
foll ows:

a. Appropriate credit should be given for all paynents received from
enpl oyees or otherwi se to reduce the expense to be all ocated;

b. A net cost per housed enployee may then be conputed; and

c. Allocation should be nmade on a departnmental basis based on the
nunber of housed enpl oyees in each respective departnment.

I. Medical records and library. 1. The expenses under this heading
shoul d i ncl ude:

a. The salaries and wages of the records l|ibrarian, nedica
librarian, clerks, stenographers, etc.; and

b. Al supplies such as nedical record forns, chart covers, filing
supplies, stationery, nedical |library books, periodicals, etc.

2. The expenses included in this category should be allocated to
rel ated cost centers in a manner consistent with the guides provided in
paragraph V-B. on a basis that gives prinmary enphasis to a special tine
survey of nedical records personnel. If this appears to be inpractica
or inequitable, other bases nay be used provi ded consideration is given
to the use of these facilities by research personnel and others,

i ncludi ng patients.

vii. determination and application of indirect cost rate or rates

A. Indirect cost pools. 1. Subject to (2) below, indirect costs
all ocated to organi zed research should be treated as a conmon pool, and
the costs in such conmon pool should be distributed to individua
research agreenents benefiting therefromon a single rate basis.

2. In sonme instances a single rate basis for use on all governnent
research at a hospital may not be appropriate since it would not take
into account those different environnental factors which may affect
substantially the indirect costs applicable to a particular segnment of
government research at the institution. For this purpose, a particular
segnment of governnment research may be that performed under a single
research agreenment or it may consist of research under a group of
research agreenents performed in a common environnment. The environnenta
factors are not linmted to the physical location of the work. O her
i mportant factors are the |l evel of the adm nistrative support required,
the nature of the facilities or other resources enployed, the scientific
di sci plines or technical skills involved, the organizationa
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arrangenents used, or any conbination thereof. Were a particul ar
segnment of government research is performed within an environment which
appears to generate a significantly different |level of indirect costs,
provi sion should be made for a separate indirect cost pool applicable to
such work. An exanple of this differential may be in the devel opnent of
a separate indirect cost pool for a clinical research center grant. The
separate indirect cost pool should be devel oped during the course of the
regul ar distribution process, and the separate indirect cost rate
resulting therefromshould be utilized provided it is determ ned that:
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a. Such indirect cost rate differs significantly fromthat which
woul d have obtai ned under (1) above; and

b. The volune of research work to which such rate would apply is
material in relation to other governnent research at the institution.

3. It is a common practice for grants or contracts awarded to other
institutions, typically University Schools of Medicine, to be perforned
on hospital prem ses. In these cases the hospital should develop a
separate indirect cost pool applicable to the work under such grants or
contracts. This pool should be devel oped by a selective distribution of
only those indirect cost categories which benefit the work performed by
the other institution, within the practical limts dictated by avail able
data and the materiality of the amobunts involved. Hospital costs
deternmined to be allocable to grants or contracts awarded to anot her
institution may not be recovered as a cost of grants or contracts
awarded directly to the hospital

B. The distribution base. Preferably, indirect costs allocated to
organi zed research should be distributed to applicable research
agreenents on the basis of direct salaries and wages. However, where the
use of salaries and wages results in an inequitable allocation of costs
to the research agreenents, total direct costs or a variation thereof,
may be used in lieu of salaries and wages. Regardl ess of the base used,
an indirect cost rate should be determ ned for each of the separate
i ndirect cost pools devel oped pursuant to paragraph VII-A The rate in
each case should be stated as the percentage which the amunt of the
particul ar indirect cost pool is of the total direct sal aries and wages
(or other base selected) for all research agreenents identified with
such a pool

C. Negotiated lunp sum for overhead. A negotiated fixed amunt in
lieu of indirect costs nmay be appropriate for self-contained or off-
canmpus research activities where the benefits derived froma hospital's
i ndirect services cannot be readily determ ned. Such anmount negoti ated
inlieu of indirect costs will be treated as an offset to the
appropriate indirect cost pool after allocation to patient care,
organi zed research, instruction and training, and other hospita
activities. The base on which such renmai ning expenses are all ocated
shoul d be appropriately adjusted.

D. Predeterm ned overhead rates. The utilization of predeterm ned
fi xed overhead rates may offer potential advantages in the
admi ni stration of research agreenents by facilitating the preparation of
research budgets and permitting nore expeditious close out of the
agreenents when the work is conpleted. Therefore, to the extent all owed
by | aw, consideration may be given to the negotiation of predeterm ned
fixed rates in those situations where the cost experience and ot her
pertinent factors available are deemed sufficient to enable the
Government and the hospital to reach a reasonable conclusion as to the
probabl e | evel of the indirect cost rate for the ensuing accounting
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peri od.
viii. sinplified nethod for small institutions

A. Ceneral. 1. \Were the total direct cost of all government-
sponsored research and devel opment work at a hospital in a year is
mnimal, the use of the abbreviated procedure described in paragraph
VII1-B bel ow may be acceptable in the determ nation of allowable
i ndirect costs. This nethod may al so be used to initially determ ne a
provi sional indirect cost rate for hospitals that have not previously
established a rate. Under this abbreviated procedure, data taken
directly fromthe institution's nost recent annual financial report and
i medi ately avail abl e supporting information will be utilized as a basis
for determining the indirect cost rate applicable to research agreenents
at the institution.

2. The rigid formul a approach provi ded under the abbreviated
procedure has limtations which my preclude its use at sonme hospitals
ei ther because the mnimum data required for this purpose are not
readily avail abl e or because the application of the abbreviated
procedure to the avail able data produces results which appear
i nequitable to the Governnment or the hospital. In any such case,

i ndirect costs should be determ ned through use of the regul ar procedure
rather than the abbrevi ated procedure.

3. In certain instances where the total direct cost of al
gover nment - sponsored research and devel opnent work at the hospital is
nore than mininmal, the abbreviated procedure may be used if prior
perm ssion is obtained. This alternative will be granted only in those
cases where it can be denobnstrated that the step-down techni que cannot
be fol |l owed.

B. Abbreviated procedure. 1. Total expenditures as taken fromthe
nost recent annual financial report will be adjusted by elimnating from
further consideration expenditures for capital itens as defined in
par agraph | X-B. 4 and unal | owabl e costs as defined under various headi ngs
in paragraph | X and paragraph I11-E

2. Total expenditures as adjusted under the foregoing will then be
di stributed anong (a) expenditures applicable to adninistrative and
general overhead functions, (b) expenditures applicable to all other
overhead functions, and (c) expenditures for all other purposes. The
first group shall include anpunts associated with the functiona
categories, Adm nistration and Ceneral, and Dietary, as defined in
par agraph VI. The second group shall include Depreciation, Operation of
Pl ant, Mintenance of Plant, and Housekeeping. The third group--
expenditures for
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all other purposes--shall include the amunts applicable to all other
activities, nanely, patient care, organi zed research, instruction and
training, and other hospital activities as defined under paragraph IIl-E

For the purposes of this section, the functional categories of Laundry
and Linen, Mintenance of Personnel, and Medi cal Records and Library as
defined in paragraph VI shall be considered as expenditures for al

ot her purposes.

3. The expenditures distributed to the first two groups in paragraph
VII1-B.2 should then be adjusted by those receipts or negative
expenditure types of transactions which tend to reduce expense itens
all ocable to research agreenents as indirect costs. Exanples of such
recei pts or negative expenditures are item zed in paragraph IIl-E. 1.
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4. In applying the procedures in paragraphs VIII-B.1 and B.2, the
cost of unallowable activities such as Gft Shop, |nvestnment Property
Managenment, Fund Rai sing, and Public Relations, when they benefit from
the hospital's indirect cost services, should be treated as expenditures
for all other purposes. Such activities are presuned to benefit fromthe
hospital's indirect cost services when they include sal aries of
personnel working in the hospital. Wien they do not include such
sal aries, they should be elinmnated fromthe indirect cost rate
comput ati on.

5. The indirect cost rate will then be conputed in two stages. The
first stage requires the conputation of an Adnministrative and Genera
rate conponent. This is done by applying a ratio of research direct
costs over total direct costs to the Adm nistrative and General poo
devel oped under paragraphs VIII1-B.2 and B.3 above. The resultant
anount --that which is allocable to research--is divided by the direct
research cost base. The second stage requires the conmputation of an Al
O her Indirect Cost rate conponent. This is done by applying a ratio of
research direct space over total direct space to AlIl O her Indirect Cost
pool devel oped under paragraphs VIII1-B.2 and B.3 above. The resultant
anount --that which is allocable to research--is divided by the direct
research cost base

The total of the two rate conmponents will be the institution's
i ndirect cost rate. For the purposes of this section, the research
direct cost or space and total direct cost or space will be that cost or
space identified with the functional categories classified under
Expendi tures for all other purposes under paragraph VIII-B. 2.

i Xx. general standards for selected itens of cost

A. Ceneral. This section provides standards to be applied in
establishing the allowability of certain itenms involved in determning
cost. These standards should apply irrespective of whether a particul ar
item of cost is properly treated as direct cost or indirect cost.
Failure to nention a particular itemof cost in the standards is not
intended to inply that it is either allowable or unallowable; rather
deternmination as to allowability in each case should be based on the
treatment or standards provided for simlar or related itens of cost. In
case of discrepancy between the provisions of a specific research
agreenent and the applicabl e standards provided, the provisions of the
research agreenent shoul d govern. However, in sonme cases advance
under st andi ngs shoul d be reached on particular cost itens in order that
the full costs of research be supported. The extent of allowability of
the selected items of cost covered in this section has been stated to
apply broadly to many accounting systens in varying environnenta
situations. Thus, as to any given research agreenent, the reasonabl eness
and allocability of certain items of costs may be difficult to
deternmine, particularly in connection with hospitals which have nedica
school or other affiliations. In order to avoid possi bl e subsequent
di sal | owance or dispute based on unreasonabl eness or nonallocability, it
is inmportant that prospective recipients of federal funds particularly
t hose whose work is predom nantly or substantially with the Governnent,
seek agreenent with the Government in advance of the incurrence of
speci al or unusual costs in categories where reasonabl eness or
allocability are difficult to determ ne. Such agreenent nmay al so be
initiated by the Governnment. Any such agreenment shoul d be incorporated
in the research agreenent itself. However, the absence of such an
advance agreenent on any el enent of cost will not in itself serve to
make that el enent either allowable or unall owable. Exanpl es of costs on
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5

advance agreenents may be particularly inportant are:
Facilities costs, such as;
Depreci ation
Rent al
Use charges for fully depreciated assets
Idle facilities and idle capacity
Pl ant reconversion
Extraordi nary or deferred mai ntenance and repair
Acqui sition of automatic data processing equi pnent.
Preaward costs
Non- hospi tal professional activities
Sel f-i nsurance
. Support services charged directly (conputer services, printing
and duplicating services, etc.)
6. Enpl oyee conpensation, travel, and other personnel costs,
i ncl udi ng;
a. Conpensation for personal service, including wages and sal ari es,
bonuses and i ncentives, prem um paynments, pay for tine

RN D200 R
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not worked, and suppl enmentary conpensation and benefits, such as pension
and retirenment, group insurance, severance pay plans, and other fornms of
conpensati on

b. Mrale, health, welfare, and food service and dormtory costs

c. Training and education costs

d. Relocation costs, including special or mass personnel novenent

B. Selected itens--1. Advertising costs. The term advertising costs
nmeans the costs of advertising nmedia and corollary adm nistrative costs.
Advertising nmedia include nmagazi nes, newspapers, radio and television
programs, direct nmail, exhibits, and the like. The only advertising
costs allowable are those which are solely for

a. The recruitnment of persons required for the perfornmance by the
institution of obligations arising under the research agreenent, when
considered in conjunction with all other recruitnment costs as set forth
i n paragraph | X-B. 34.

b. The procurenment of scarce itens for the performance of the
research agreenent; or

c. The disposal of scrap or surplus materials acquired in the
performance of the research agreement.

Costs of this nature, if incurred for nore than one research agreenent
or for both research agreenent work and other work of the institution,
are allowable to the extent that the principles in paragraphs IV and V
are observed.

2. Bad debts. Losses arising fromuncollectible accounts and ot her
clainms and related collection and | egal costs are unall owabl e except
that a bad debt nay be included as a direct cost of the research
agreenent to the extent that it is caused by a research patient and
approved by the awardi ng agency. This inclusion is only intended to
cover the situation of the patient admtted for research purposes who
subsequently or in conjunction with the research receives clinical care
for which a charge is nade to the patient. If, after exhausting al
nmeans of collecting these charges, a bad debt results, it may be
consi dered an appropriate charge to the research agreenent.

3. Bonding costs. a. Bonding costs arise when the Governnent
requi res assurance against financial loss to itself or others by reason
of the act or default of the hospital. They arise also in instances
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where the hospital requires simlar assurance.

I ncl uded are such types as bid, performance, paynent, advance
payrment, infringenent, and fidelity bonds.

b. Costs of bonding required pursuant to the terns of the research
agreenent are all owabl e.

c. Costs of bonding required by the hospital in the general conduct
of its business are allowable to the extent that such bonding is in
accordance with sound business practice and the rates and prem uns are
reasonabl e under the circunstances.

4. Capital expenditures. The costs of equi pnent, buildings, and
repairs which materially increase the value or useful life of buildings
or equi prrent shoul d be capitalized and are unal | owabl e except as
provided for in the research agreenent.

5. Civil defense costs. Civil defense costs are those incurred in
pl anning for, and the protection of |ife and property against the
possi bl e effects of enemy attack. Reasonable costs of civil defense
measures (including costs in excess of normal plant protection costs,
first-aid training and supplies, fire-fighting training, posting of
additional exit notices and directions, and other approved civil defense
nmeasures) undertaken on the institution's prem ses pursuant to
suggestions or requirenments of civil defense authorities are allowable
when distributed to all activities of the institution. Capita
expenditures for civil defense purposes will not be allowed, but a use
al l omance or depreciation nay be permtted in accordance with provisions
set forth el sewhere. Costs of |ocal civil defense projects not on the
institution's prenises are unal |l owabl e.

6. Conmuni cation costs. Costs incurred for tel ephone services, |oca
and |l ong distance tel ephone calls, telegranms, radiograns, postage, and
the Iike are all owabl e.

7. Conpensation for personal services--a. General. Conpensation for
personal services covers all remuneration paid currently or accrued to
enpl oyees of the hospital for services rendered during the period of
per formance under government research agreenments. Such renuneration
i ncludes sal ari es, wages, staff benefits (see paragraph |X-B.10), and
pensi on plan costs (see paragraph | X-B.25). The costs of such
remuneration are allowable to the extent that the total conpensation to
i ndi vi dual enpl oyees is reasonable for the services rendered and
confornms to the established policy of the institution consistently
applied, and provided that the charges for work performed directly on
government research agreenments and for other work allocable as indirect
costs to sponsored research are determ ned and supported as hereinafter
provi ded. For non-profit, non-proprietary institutions, where federally
supported prograns constitute | ess than a preponderance of the activity
at the institution the primary test of reasonableness will be to require
that the institution's conpensation policies be applied consistently
both to federally-sponsored and non-sponsored activities alike. However,
where special circunstances so dictate a contractual clause nay be
utilized which calls for application of the test of conparability in
deternmi ning the reasonabl eness of conpensati on.

b. Payroll distribution. Ambunts charged to organi zed research for
personal services, regardl ess of whether treated as direct costs or
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allocated as indirect costs, will be based on hospital payrolls which
have been approved and docunented in accordance with generally accepted
hospital practices. In order to devel op necessary direct and indirect
al l ocations of cost, supplenentary data on tine or effort as provided in
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par agraph (c) below, normally need be required only for individuals
whose conpensation is properly chargeable to two or nore research
agreenents or to two or nore of the follow ng broad functiona
categories: (1) Patient care; (2) organi zed research; (3) instruction
and training; (4) indirect activities as defined in paragraph V-A;, or

(5) other hospital activities as defined in paragraph II-E
c. Reporting time or effort. Charges for salaries and wages of
i ndi vi dual s ot her than nenbers of the professional staff will be

supported by daily time and attendance and payroll distribution records.
For menmbers of the professional staff, current and reasonabl e estinmates
of the percentage distribution of their total effort nay be used as
support in the absence of actual tine records. The term professiona
staff for purposes of this section includes physicians, research
associ ates, and other personnel perform ng work at responsible | evels of
activities. These personnel normally fulfill duties, the conpetent
performance of which usually requires persons possessing degrees from
accredited institutions of higher Iearning and/or state licensure. In
order to qualify as current and reasonable, estimtes nmust be nmade no
| ater than one nonth (though not necessarily a cal endar nonth) after the
nmonth in which the services were perforned.

d. Preparation of estimates of effort. Were required under
par agraph (c) above, estimates of effort spent by a nenber of the
prof essional staff on each research agreenment shoul d be prepared by the
i ndi vi dual who perforned the services or by a responsible individua
such as a departnent head or supervisor having first-hand know edge of
the services performed on each research agreenent. Estimates nust show
the allocation of effort between organized research and all other
hospital activities in terns of the percentage of total effort devoted
to each of the broad functional categories referred to in (b) above. The
estimate of effort spent on a research agreement may include a
reasonabl e amount of tinme spent in activities contributing and
intimately related to work under the agreenent, such as preparing and
delivering special |ectures about specific aspects of the ongoing
research, witing research reports and articles, participating in
appropriate research seminars, consulting with coll eagues with respect
to related research, and attendi ng appropriate scientific neetings and
conferences. The term  “all other hospital activities'' would include
departnental research, admnistration, comrittee work, and public
servi ces undertaken on behal f of the hospital

e. Application of budget estimates. Estinmates determ ned before the
performance of services, such as budget estinates on a nonthly,
quarterly, or yearly basis do not qualify as estinates of effort spent.

f. Non-hospital professional activities. A hospital nmust not alter
or waive hospital -wi de policies and practices dealing with the
perm ssi bl e extent of professional services over and above those
traditionally perfornmed w thout extra hospital conpensation, unless such
arrangenents are specifically authorized by the sponsoring agency. Were
hospi tal -wi de policies do not adequately define the pernissible extent
of consultantships or other non-hospital activities undertaken for extra
pay, the Governnent may require that the effort of professional staff
wor ki ng under research agreenents be all ocated as between (1) hospita
activities, and (2) non-hospital professional activities. If the
sponsori ng agency shoul d consi der the extent of non-hospita
prof essional effort excessive, appropriate arrangenments governing
conpensation will be negotiated on a case by case basis.

g. Salary rates for part-tinme appointnents. Charges for work
performed on governnent research by staff nenbers having only part-tine
appointnents will be determined at a rate not in excess of that for
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which he is regularly paid for his part-tine staff assignnment.

8. Contingency provisions. Contributions to a contingency reserve or
any simlar provisions nmade for events the occurrence of which cannot be
foretold with certainty as to time, intensity, or with an assurance of
t hei r happeni ng, are unall owabl e.

9. Depreciation and use all owances. a. Hospitals nay be conpensated
for the use of buildings, capital inprovenents and usabl e equi pnment on
hand t hrough depreciation or use all owances. Depreciation is a charge to
current operations which distributes the cost of a tangible capita

asset, less estimated residual value, over the estimated useful life of
the asset in a systematic and | ogical manner. It does not involve a
process of valuation. Useful life has reference to the prospective

peri od of econonic usefulness in the particular hospital's operations as
di stingui shed fromphysical |ife. Use all owances are the neans of

al | owi ng conpensati on when depreciati on or other equival ent costs are
not consi der ed.

b. Due consideration will be given to governnent-furni shed research
facilities utilized by the institution when conputing use all owances
and/ or depreciation if the government-furnished research facilities are
mat erial in anopunt. Conputation of the use all owance and/or depreciation
wi || exclude both the cost or any portion of the cost of grounds,
bui | di ngs and equi pnent borne by
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or donated by the Federal Governnent, irrespective of where title was
originally vested or where it presently resides, and secondly, the cost
of grounds. Capital expenditures for |and i nprovenents (paved areas,
fences, streets, sidewal ks, utility conduits, and simlar inprovenents
not already included in the cost of buildings) are all owabl e provided
the systematic anortization of such capital expenditures has been
provided in the institution's books of accounts, based on reasonable
deternminations of the probable useful lives of the individual itens

i nvol ved, and the share allocated to organi zed research i s devel oped
fromthe anount thus anortized for the base period involved.

c. Normal depreciation on a hospital's plant, equipnent, and other
capital facilities, except as excluded by (d) below, is an allowable
el enment of research cost provided that the amount thereof is conmputed:

1. Upon the property cost basis used by the hospital for Federal
I ncone Tax purposes (See section 167 of the Internal Revenue Code of
1954); or

2. In the case of non-profit or tax exenpt organizations, upon a
property cost basis which could have been used by the hospital for
Federal |ncome Tax purposes, had such hospital been subject to the
payrment of incone tax; and in either case

3. By the consistent application to the assets concerned of any
general ly accepted accounting nethod, and subject to the linmtations of
the Internal Revenue Code of 1954 as anended, incl uding--

i. The straight |ine nethod,

ii. The declining balance nmethod, using a rate not exceeding tw ce
the rate which woul d have been used had the annual all owance been
conmput ed under the method described in (i) above;

iii. The sum of the years-digits nmethod; and

iv. Any other consistent method productive of an annual allowance
whi ch, when added to all allowances for the period comencing with the
use of the property and including the current year, does not during the
first two-thirds of the useful |ife of the property exceed the total of
such al | owances whi ch woul d have been used had such all owances been
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conmput ed under the method described in (ii) above.

d. Where the depreciation nethod is followed, adequate property
records must be mmintained. The period of useful service (service life)
established in each case for usable capital assets nust be determ ned on
a realistic basis which takes into consideration such factors as type of
construction, nature of the equi pment used, technol ogi cal devel opnents
in the particular research area, and the renewal and repl acenent
policies followed for the individual itens or classes of assets
i nvol ved. Where the depreciation nmethod is introduced for application to
assets acquired in prior years, the annual charges therefrom nmust not
exceed the ampunts that would have resulted had the depreciation nmethod
been in effect fromthe date of acquisition of such assets.

e. Depreciation on idle or excess facilities shall not be all owed
except on such facilities as are reasonably necessary for standby
pur poses.

f. Where an institution elects to go on a depreciation basis for a
particul ar class of assets, no depreciation, rental or use charge may be
al l omed on any such assets that would be viewed as fully depreciated;
provi ded, however, that reasonable use charges may be negotiated for any
such assets if warranted after taking into consideration the cost of the
facility or iteminvolved, the estimated useful life remaining at tine
of negotiation, the actual replacenent policy followed in the |ight of
service |lives used for calcul ating depreciation, the effect of any
i ncreased mmi ntenance charges or decreased efficiency due to age, and
any other factors pertinent to the utilization of the facility or item
for the purpose contenpl at ed.

g. Hospitals which choose a depreciation allowance for assets
purchased prior to 1966 based on a percentage of operating costs in lieu
of normal depreciation for purposes of reinbursenment under Pub. L. 89-97
(Medicare) shall utilize that nethod for determ ning depreciation
applicable to organi zed research

The operating costs to be used are the |ower of the hospital's 1965
operating costs or the hospital's current year's allowable costs. The
percent to be applied is 5 percent starting with the year 1966-67, with
such percentage being uniformty reduced by one-half percent each
succeedi ng year. The all owance based on operating costs is in addition
to regul ar depreciation on assets acquired after 1965. However, the
combi ned amount of such all owance on pre-1966 assets and the all owance
for actual depreciation on assets acquired after 1965 may not exceed 6
percent of the hospital's allowable cost for the current year. After
total depreciation has been conmputed, allocation nmethods are used to
deternmine the share attributable to organi zed research

For purposes of this section, Operating Costs neans the total costs
incurred by the hospital in operating the institution, and includes
patient care, research, and other activities. Allowable Costs neans
operating costs | ess unallowable costs as defined in these principles;
by the application of allocation nmethods to the total ampunt of such
al l omabl e costs, the share attributable to Federally-sponsored research
i s deternined.

A hospital which elects to use this procedure under Pub. L. 89-97
and subsequently changes to an actual depreciation basis on pre-1966
assets in accordance with the option afforded under the Medicare program
shal
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si mul taneously change to an actual depreciation basis for organized
research.
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Where the hospital desires to change to actual depreciation but
either has no historical cost records or has inconplete records, the
deternmination of historical cost could be nmade t hrough appropriate neans
i nvol vi ng expert consultation with the deternination being subject to
revi ew and approval by the Department of Health and Human Servi ces.

h. Where the use all owance nmethod is followed, the use allowance for

bui | di ngs and i nprovenents will be conputed at an annual rate not
exceedi ng two percent of acquisition cost. The use all owance for
equi pnent will be conputed at an annual rate not exceeding six and two-

thirds percent of acquisition cost of usable equipnent in those cases
where the institution nmaintains current records with respect to such
equi pnment on hand. Where the institution's records reflect only the cost
(actual or estimated) of the original conplement of equipnent, the use
al l omance will be conputed at an annual rate not exceeding ten percent
of such cost. Original conplenment for this purpose neans the conpl enent
of equiprment initially placed in buildings to performthe functions
currently being perfornmed in such buildings; however, where a pernmanent
change in the function of a building takes place, a redeternination of
the original conplenment of equi pment nay be made at that tinme to
establish a new original conplenent. In those cases where no equi pnent
records are nmmintained, the institution will justify a reasonable
estimate of the acquisition cost of usable equi pment which nay be used
to compute the use allowance at an annual rate not exceeding six and
two-thirds percent of such estinate.

i . Depreciation and/or use charges should usually be allocated to
research and other activities as an indirect cost.

10. Enpl oyee norale, health, and wel fare costs and credits. The
costs of house publications, health or first-aid benefits, recreationa
activities, enployees' counseling services, and ot her expenses incurred
in accordance with the hospital's established practice or customfor the
i mprovenent of working conditions, enployer-enployee relations, enployee

noral e, and enpl oyee performance, are allowable. Such costs will be
equitably apportioned to all activities of the hospital. I|ncone
generated fromany of these activities will be credited to the cost

t her eof unl ess such inconme has been irrevocably set over to enpl oyee
wel fare organi zati ons.

11. Entertainnent costs. Except as pertains to 10 above, costs
i ncurred for amusenent, social activities, entertainnment, and any itens
relating thereto, such as neals, |lodging, rentals, transportation, and
gratuities are unall owabl e.

12. Equi pnent and other facilities. The cost of equi pnent or other
facilities are allowable on a direct charge basis where such purchases
are approved by the sponsoring agency concerned or provided for by the
terms of the research agreenent.

13. Fines and penalties. Costs resulting fromviolations of, or
failure of the institution to conply with federal, state and local |aws
and regul ati ons are unal | owabl e except when incurred as a result of
conpliance with specific provisions of the research agreenent, or
instructions in witing fromthe awardi ng agency.

14. Insurance and indemification. a. Costs of insurance required or
approved and mai ntai ned pursuant to the research agreenent are
al | owabl e.

b. Costs of other insurance maintained by the hospital in connection
with the general conduct of its activities are allowable subject to the
following limtations: (1) Types and extent and cost of coverage nust be
in accordance with sound institutional practice; (2) costs of insurance
or of any contributions to any reserve covering the risk of |oss of or
damage to governnment owned property are unall owabl e except to the extent
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that the Governnment has specifically required or approved such costs;
and (3) costs of insurance on the lives of officers or trustees are
unal | owabl e except where such insurance is part of an enpl oyee plan
which is not unduly restricted.

c. Contributions to a reserve for an approved sel f-insurance program
are allowable to the extent that the types of coverage, extent of
coverage, and the rates and prem uns woul d have been all owed had
i nsurance been purchased to cover the risks. Such contributions are
subj ect to prior approval of the Governnent.

d. Actual losses which could have been covered by pernissible
i nsurance (through an approved sel f-insurance program or otherw se) are
unal | owabl e unl ess expressly provided for in the research agreenent,
except that costs incurred because of | osses not covered under nom na
deducti bl e i nsurance coverage provided in keeping with sound managenent
practice as well as mnor |osses not covered by insurance such as
spoi | age, breakage and di sappearance of small hand tools which occur in
the ordi nary course of operations are allowable.

15. Interest, fund raising and i nvest ment nmanagenment costs. a. Costs
incurred for interest on borrowed capital or tenporary use of endownent
funds, however represented, are unallowabl e.

b. Costs of organized fund raising, including financial canpaigns,
endownent drives, solicitation of gifts and bequests, and simlar
expenses incurred solely to raise capital or obtain contributions are
not al |l owabl e.

c. Costs of investnent counsel and staff and sim|ar expenses
incurred solely to enhance inconme frominvestnments are not all owable.
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d. Costs related to the physical custody and control of nonies and
securities are allowable.

16. Labor relations costs. Costs incurred in maintaining
satisfactory relations between the hospital and its enpl oyees, including
costs of | abor managenment conmittees, enployees' publications, and other
related activities are all owabl e.

17. Losses on research agreenents or contracts. Any excess of costs
over incone under any agreenment or contract of any nature is
unal | owabl e. This includes, but is not limted to, the hospital's
contributed portion by reason of cost-sharing agreenents, under-
recoveries through negotiation of flat anobunts for overhead, or |egal or
admi nistrative limtations.

18. Maintenance and repair costs. a. Costs necessary for the upkeep
of property (including government property unless otherw se provided
for), which neither add to the permanent val ue of the property nor
appreciably prolong its intended life, but keep it in an efficient
operating condition, are to be treated as foll ows:

1. Normal nmmintenance and repair costs are all owabl e;

2. Extraordinary mai ntenance and repair costs are allowabl e,
provi ded they are allocated to the periods to which applicable for
pur poses of deternining research costs.

b. Expenditures for plant and equi prent, including rehabilitation
t hereof, which according to generally accepted accounting principles as
applied under the hospital's established policy, should be capitalized
and subjected to depreciation, are allowable only on a depreciation
basi s.

19. Material costs. Costs incurred for purchased materials, supplies
and fabricated parts directly or indirectly related to the research
agreenent, are all owable. Purchases nade specifically for the research
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agreenent should be charged thereto at their actual prices after
deducting all cash discounts, trade discounts, rebates, and all owances
received by the institution. Wthdrawals from general stores or

st ockroons shoul d be charged at their cost under any recogni zed net hod
of pricing stores withdrawals conform ng to sound accounting practices
consistently followed by the hospital. Incom ng transportation charges
are a proper part of material cost. Direct material cost should include
only the materials and supplies actually used for the performance of the
research agreenent, and due credit should be given for any excess
materials retained or returned to vendors. Due credit should be given
for all proceeds or value received for any scrap resulting from work
under the research agreenment. \Were governnent donated or furnished
material is used in perform ng the research agreenment, such materia
wi |l be used without charge

20. Menbershi ps, subscriptions and professional activity costs. a.
Costs of the hospital's nenbership in civic, business, technical and
prof essi onal organi zations are allowabl e.

b. Costs of the hospital's subscriptions to civic, business,
prof essi onal and technical periodicals are all owable.

c. Costs of neetings and conferences, when the primary purpose is
t he di ssem nation of technical information, are allowable. This includes
costs of neals, transportation, rental of facilities, and other itens
i ncidental to such neetings or conferences.

21. Organi zation costs. Expenditures such as incorporation fees,
attorneys' fees, accountants' fees, brokers' fees, fees to promoters and
organi zers in connection with (a) organi zation or reorgani zation of a
hospital, or (b) raising capital, are unall owable.

22. Ot her business expenses. Included in this itemare such
recurring expenses as registry and transfer charges resulting from
changes in ownership of securities issued by the hospital, cost of
shar ehol ders neetings preparation and publication of reports to
shar ehol ders, preparation and subm ssion of required reports and forns
to taxing and other regul atory bodies, and incidental costs of directors
and comittee nmeetings. The above and similar costs are all owabl e when
al l ocated on an equitabl e basis.

23. Patient care. The cost of routine and ancillary or specia
services to research patients is an allowable direct cost of research
agreenents.

a. Routine services shall include the costs of the regular room
di etary and nursing services, ninor nmedical and surgical supplies and
the use of equipnent and facilities for which a separate charge is not
custonmarily made

b. Ancillary or special services are the services for which charges
are customarily made in addition to routine services, such as operating
rooms, anesthesia, |aboratory, BMR EKG etc.

c. Patient care, whether expressed as a rate or an amount, shall be
conputed in a manner consistent with the procedures used to determ ne
rei mbursabl e costs under Pub. L. 89-97 (Medicare Program) as defi ned
under the " Principles O Reinbursenent For Provider Costs'' published
by the Social Security Adm nistration of the Departnent of Health and
Human Services. The allowability of specific categories of cost shall be
in accordance with those principles rather than the principles for
research contained herein. In the absence of participation in the
Medi care program by a hospital, all references to the Medicare program
in these principles shall be construed as neaning the Medicaid program

i. Once costs have been recogni zed as all owable, the indirect costs
or general service center's cost shall be allocated (stepped-
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down) to special service centers, and all patient and nonpatient costs
centers based upon actual services received or benefiting these centers.

ii. After allocation, routine and ancillary costs shall be
apportioned to scatter-bed research patients on the sane basis as is
used to apportion costs to Medicare patients, i.e. using either the
departnmental nethod or the conbination nmethod, as those nethods are
defined by the Social Security Adm nistration; except that fina
settl enent shall be on a grant-by-grant basis. However, to the extent
that the Social Security Adm nistration has recogni zed any ot her nmethod
of cost apportionment, that nethod generally shall also be recognized as
applicable to the determination of research patient care costs.

iii. A cost center must be established on Medicare reinbursenent
forms for each discrete-bed unit grant award received by a hospital
Routi ne costs should be stepped-down to this line item(s) in the nornmal
course of stepping-down costs under Medi care/ Medicaid requirenents.
However, in stepping-down routine costs, consideration nust be given to
preventing a step-down of those costs to discrete-bed unit line itens
that have already been paid for directly by the grant, such as bedside
nursing costs. Ancillary costs allocable to research discrete-bed units
shall be deterni ned and proposed in accordance with Section 23.c.ii.

d. Where federally sponsored research prograns provide specifically
for the direct reinbursenment of nursing, dietary, and other services,
appropriate adjustnent nust be made to patient care costs to preclude
duplication and/or misallocation of costs.

24. Patent costs. Costs of preparing disclosures, reports and other
docunents required by the research agreenment and of searching the art to
the extent necessary to make such invention disclosures are allowable.
In accordance with the clauses of the research agreenent relating to
patents, costs of preparing docunents and any other patent costs, in
connection with the filing of a patent application where title is
conveyed to the Governnent, are allowable. (See al so paragraph | X-B. 36.)

25. Pension plan costs. Costs of the hospital's pension plan which
are incurred in accordance with the established policies of the
institution are allowable, provided such policies neet the test of
reasonabl eness and the nethods of cost allocation are not
di scrim natory, and provided appropriate adjustnents are nade for
credits or gains arising out of normal and abnornmal enpl oyee turnover or
any ot her contingencies that can result in forfeitures by enpl oyees
which inure to the benefit of the hospital

26. Plan security costs. Necessary expenses incurred to conply with
government security requirenments including wages, unifornms and equi pnent
of personnel engaged in plant protection are all owabl e.

27. Preresearch agreement costs. Costs incurred prior to the
effective date of the research agreenent, whether or not they would have
been al |l owabl e thereunder if incurred after such date, are unall owabl e
unl ess specifically set forth and identified in the research agreenent.

28. Professional services costs. a. Costs of professional services
rendered by the nenbers of a particular profession who are not enpl oyees
of the hospital are allowable subject to (b) and (c) bel ow when
reasonable in relation to the services rendered and when not contingent
upon recovery of the costs fromthe Governnent. Retainer fees to be
al l omabl e nmust be reasonably supported by evi dence of services rendered.

b. Factors to be considered in deternmining the allowability of costs
in a particular case include (1) the past pattern of such costs,
particularly in the years prior to the award of government research
agreenents on the institution's total activity; (2) the nature and scope
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of managerial services expected of the institution's own organizations;
and (3) whether the proportion of government work to the hospital's
total activity is such as to influence the institution in favor of
incurring the cost, particularly where the services rendered are not of
a continuing nature and have little relationship to work under
government research agreenents.

c. Costs of legal, accounting and consulting services, and rel ated
costs incurred in connection with organi zati on and reorgani zati on or the
prosecution of clains against the Governnent are unall owable. Costs of
| egal, accounting and consulting services, and related costs incurred in
connection with patent infringenment litigation are unall owabl e unless
ot herwi se provided for in the research agreenent.

29. Profits and | osses on disposition of plant equiprment, or other
assets. Profits or |osses of any nature arising fromthe sale or
exchange of plant, equipnent, or other capital assets, including sales
or exchange of either short- or long-terminvestnments, shall be excluded
in conputing research agreenent costs.

30. Proposal costs. Proposal costs are the costs of preparing bids
or proposals on potential governnent and non-governnent research
agreenents or projects, including the devel opnent of technical data and
cost data necessary to support the institution's bids or proposals.
Proposal costs of the current accounting period of both successful and
unsuccessful bids and proposals nornmally should be treated as indirect
costs and allocated currently to all activities of the institution, and
no proposal costs of past accounting periods will be allocable in the
current period to the governnent research agreenent. However, the
institution's established practices nay be to treat proposa
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costs by sone other recogni zed nmet hod. Regardl ess of the nethods used,
the results obtained may be accepted only if found to be reasonabl e and
equi tabl e.

31. Public information services costs. Costs of news rel eases
pertaining to specific research or scientific acconplishnment are
unal | owabl e unl ess specifically authorized by the sponsoring agency.

32. Rearrangenent and alteration costs. Costs incurred for ordinary
or normal rearrangenment and alteration of facilities are all owable.
Speci al rearrangenment and alteration costs incurred specifically for a
project are allowable only as a direct charge when such work has been
approved in advance by the sponsoring agency concer ned.

33. Reconversion costs. Costs incurred in the restoration or
rehabilitation of the institution's facilities to approxi mtely the sane
condition existing i mediately prior to commencenent of governnment
research agreenment work, fair wear and tear excepted, are allowable.

34. Recruiting costs. a. Subject to (b), (c), and (d) below, and
provi ded that the size of the staff recruited and maintained is in
keepi ng with workl oad requirenments, costs of "~ help wanted'
advertising, operating costs of an enploynent office necessary to secure
and mai ntain an adequate staff, costs of operating an aptitude and
educational testing program travel costs of enployees while engaged in
recruiting personnel, travel costs of applicants for interviews for
prospective enploynment, and relocation costs incurred incident to
recrui tnment of new enployees are allowable to the extent that such costs
are incurred pursuant to a well nmanaged recruitnent program Were an
institution uses enploynent agencies, costs not in excess of standard
conmercial rates for such services are allowable.

b. In publications, costs of help wanted advertising that includes
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color, includes advertising material for other than recruitnent
purposes, or is excessive in size (taking into consideration recruitnent
pur poses for which intended and normal institutional practices in this
respect) are unall owabl e.

c. Costs of help wanted advertising, special enmolunents; fringe
benefits, and salary allowances incurred to attract professiona
personnel from other institutions that do not neet the test of
reasonabl eness or do not conformw th the established practices of the
institution are unall owabl e.

d. Where relocation costs incurred incident to recruitnent of a new
enpl oyee have been all owed either as an all ocable direct or indirect
cost, and the newy hired enpl oyee resigns for reasons within his
control within twelve nonths after hire, the institution will be
required to refund or credit such relocations costs as were charged to
t he Governnent.

35. Rental costs (including sale and | ease-back of facilities). a.
Rental costs of land, building, and equi prent and ot her persona
property are allowable if the rates are reasonable in |ight of such
factors as rental costs of conparable facilities and market conditions
in the area, the type, |life expectancy, condition, and val ue of the
facilities | eased, options avail able, and other provisions of the renta
agreenent. Application of these factors, in situations where rentals are
extensively used, may involve anong ot her considerations conparison of
rental costs with the anpunt which the hospital would have received had
it owned the facilities.

b. Charges in the nature of rent between organizations having a
| egal or other affiliation or arrangenent such as hospitals, nedica
school s, foundations, etc., are allowable to the extent such charges do
not exceed the normal costs of ownership such as depreciation, taxes,

i nsurance, and nai ntenance, provided that no part of such costs shal
duplicate any other allowed costs.

c. Unless otherw se specifically provided in the agreenent, renta
costs specified in sale and | ease-back agreements incurred by hospitals
through selling plant facilities to i nvestnment organi zati ons such as
i nsurance conpanies or to private investors, and concurrently |easing
back the sane facilities are allowable only to the extent that such
rentals do not exceed the amount which the hospital would have received
had it retained legal title to the facilities.

36. Royalties and other costs for use of patents. Royalties on a
patent or anortization of the cost of acquiring a patent or invention or
rights thereto necessary for the proper performance of the research
agreenent and applicable to tasks or processes thereunder are all owable
unl ess the Governnent has a license or the right to free use of the
patent, the patent has been adjudicated to be invalid, or has been
admi nistratively determ ned to be invalid, the patent is considered to
be unenforceabl e, or the patent has expired.

37. Severance pay. a. Severance pay is conpensation in addition to
regul ar sal aries and wages which is paid by a hospital to enpl oyees
whose services are being term nated. Costs of severance pay are
allowable only to the extent that such payments are required by |aw, by
enpl oyer - enpl oyee agreenent, by established policy that constitutes in
effect an inplied agreenment on the institution's part, or by
ci rcunst ances of the particul ar enpl oynment.

b. Severance paynents that are due to normal, recurring turnover,
and which otherwi se neet the conditions of (a) above nmay be all owed
provi ded the actual costs of such severance paynents are regarded as
expenses applicable to the current fiscal year and are equitably
distributed anong the institution's activities during that period.
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c. Severance paynents that are due to abnormal or mass term nations
are of such conjectural nature that allowability nust be determ ned on a
case- by-case basis. However, the CGovernment recognizes its obligation to
participate to the extent of its fair share in any specific paynent.

38. Specialized service facilities operated by a hospital. a. The
costs of institutional services involving the use of highly conplex and
specialized facilities such as electronic conmputers and reactors are
al |l owabl e provided the charges therefor neet the conditions of (b) or
(c) below, and otherwi se take into account any itens of income or
federal financing that qualify as applicable credits under paragraph
I11-E.

b. The costs of such hospital services normally will be charged
directly to applicable research agreenents based on actual usage or
occupancy of the facilities at rates that (1) are designed to recover
only actual costs of providing such services, and (2) are applied on a
nondi scri m natory basis as between organi zed research and ot her work of
the hospital including comrercial or acconmpdati on sal es and usage by
the hospital for internal purposes. This would include use of such
facilities as radiology, |aboratories, nmintenance nmen used for a
speci al purpose, nedical art, photography, etc.

c. In the absence of an acceptable arrangenment for direct costing as
provided in (b) above, the costs incurred for such institutiona
services may be assigned to research agreenents as indirect costs,
provi ded the net hods used achi eve substantially the same results. Such
arrangenents shoul d be worked out in coordination with all governnent
users of the facilities in order to assure equitable distribution of the
i ndi rect costs.

39. Special adm nistrative costs. Costs incurred for general public
relations activities, catalogs, alumi activities, and simlar services
are unal | owabl e.

40. staff and/or enpl oyee benefits. a. Staff and/or enpl oyee
benefits in the form of regular conpensation paid to enpl oyees during
peri ods of authorized absences fromthe job such as for annual | eave,
sick leave, mlitary |leave and the |i ke are allowabl e provided such
costs are absorbed by all hospital activities including organized
research in proportion to the relative anpunt of tine or effort actually
devoted to each.

b. Staff benefits in the form of enployer contributions or expenses
for Social Security taxes, enployee insurance, Workmen's Conpensati on
i nsurance, the Pension Plan (see paragraph | X-B.25), hospital costs or
rem ssion of hospital charges to the extent of costs for individua
enpl oyees or their famlies, and the |like are allowable provided such
benefits are granted in accordance with established hospital policies,
and provided such contributions and other expenses whether treated as
i ndirect costs or an increnent of direct |abor costs are distributed to
particul ar research agreenents and other activities in a manner
consistent with the pattern of benefits accruing to the individuals or
groups of enpl oyees whose sal ari es and wages are chargeable to such
research agreenents and other activities.

41. Taxes. a. In general, taxes which the hospital is required to
pay and which are paid or accrued in accordance with generally accepted
accounting principles, and paynents nade to | ocal governnments in |lieu of
taxes which are conmensurate with the | ocal government services received
are allowabl e except for (1) taxes from which exenptions are avail abl e
to the hospital directly or which are available to the hospital based on
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an exenption afforded the Governnent and in the |latter case when the
sponsori ng agency nakes avail able the necessary exenption certificates,
(2) special assessnents on |and which represent capital inprovenents,
and (3) Federal Incone Taxes.

b. Any refund of taxes, interest, or penalties, and any paynent to
the hospital of interest thereon attributable to taxes, interest or
penal ti es, which were allowed as research agreenent costs will be
credited or paid to the Governnent in the manner directed by the
Government provided any interest actually paid or credited to a hospita
incident to a refund of tax, interest, and penalty will be paid or
credited to the Governnent only to the extent that such interest accrued
over the period during which the hospital had been reinbursed by the
Governnment for the taxes, interest, and penalties.

42. Transportation costs. Costs incurred for inbound freight,
express, cartage, postage and other transportation services relating
either to goods purchased, in process, or delivered are allowable. Wen
such costs can readily be identified with the itens involved, they may
be charged directly as transportation costs or added to the cost of such
items. Wiere identification with the nmaterial received cannot readily be
made, i nbound transportation costs nmay be charged to the appropriate
i ndirect cost accounts if the institution follows a consistent equitable
procedure in this respect. Qutbound freight, if reinmbursable under the
terms of the research agreenent, should be treated as a direct cost.

43. Travel costs. a. Travel costs are the expenses for
transportation, |odging, subsistence, and related itens incurred by
enpl oyees who are in travel status on official business of the hospital
Such costs may be charged on an actual basis, on a per diemor nleage
basis in lieu of actual costs incurred, or on a conbination of the two
provi ded the nethod used is applied to an entire trip and not to
sel ected days of the trip, and results in charges consistent with those
normal Iy allowed by the institution in its regular operations.
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b. Travel costs are allowable subject to (c) and (d) bel ow when they
are directly attributable to specific work under a research agreement or
when they are incurred in the normal course of adm nistration of the
hospital or a department or research programthereof.

c. The difference in cost between first class air acconmpdati ons and
I ess than first class air accommdations is unall owabl e except when |ess
than first class air accommodati ons are not reasonably avail able to neet
necessary m ssion requirenments such as where less than first class
accommodations would (1) require circuitous routing, (2) require trave
during unreasonabl e hours, (3) greatly increase the duration of the
flight, (4) result in additional costs which would offset the
transportation savings, or (5) offer acconmodati ons which are not
reasonably adequate for the nedical needs of the traveler

d. Costs of personnel novenents of a special or nmmss nature are
al l owabl e only when authorized or approved in witing by the sponsoring
agency or its authorized representative.

44. Termination costs applicable to contracts. a. Contract
term nations generally give rise to the incurrence of costs or to the
need for special treatnment of costs which would not have arisen had the
contract not been terminated. Items peculiar to ternination are set
forth below. They are to be used in conjunction with all other
provi sions of these principles in the case of contract termnnation

b. The cost of conmon itens of material reasonably usable on the
hospital's other work will not be allowable unless the hospital subnits
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evidence that it could not retain such itenms at cost without sustaining
a loss. In deciding whether such itens are reasonably usable on other
work of the institution, consideration should be given to the hospital's
pl ans for current schedul ed work or activities including other research
agreenents. Contenporaneous purchases of conmon itens by the hospita
wi |l be regarded as evidence that such itens are reasonably usable on
the hospital's other work. Any acceptance of common itens as all owabl e
to the term nated portion of the contract should be linmted to the
extent that the quantities of such itenms on hand, in transit, and on
order are in excess of the reasonable quantitative requirenent of other
wor K.

c. If in a particular case, despite all reasonable efforts by the
hospital, certain costs cannot be discontinued inmediately after the
effective date of termination, such costs are generally allowable within
the limtations set forth in these principles, except that any such
costs continuing after termi nation due to the negligent or wllful
failure of the hospital to discontinue such costs will be considered
unaccept abl e.

d. Loss of useful value of special tooling and special nachinery and
equi pnent is generally allowable, provided (1) such special tooling,
machi nery or equi prent is not reasonably capable of use in the other
work of the hospital; (2) the interest of the Governnent is protected by
transfer of title or by other means deened appropriate by the
contracting officer; and (3) the loss of useful value as to any one
term nated contract is limted to that portion of the acquisition cost
whi ch bears the same ratio to the total acquisition cost as the
term nated portion of the contract bears to the entire term nated
contract and other government contracts for which the special tooling,
speci al machi nery or equi pnment was acqui red.

e. Rental costs under unexpired | eases are generally allowabl e where
clearly shown to have been reasonably necessary for the performance of
the terminated contract, |less the residual value of such leases, if (1)
t he amount of such rental clained does not exceed the reasonabl e use
val ue of the property leased for the period of the contract and such
further period as nay be reasonable; and (2) the hospital nakes al
reasonabl e efforts to ternmi nate, assign, settle, or otherw se reduce the
cost of such | ease. There also may be included the cost of alterations
of such | eased property, provided such alterati ons were necessary for
the performance of the contract and of reasonable restoration required
by the provisions of the |ease.

f. Settlement expenses including the follow ng are generally
al l omabl e: (1) Accounting, legal, clerical, and sinmilar costs reasonably
necessary for the preparation and presentation to contracting officers
of settlenent clains and supporting data with respect to the term nated
portion of the contract and the term nation and settl enment of
subcontracts; and (2) reasonable costs for the storage, transportation,
protection, and disposition of property provided by the Government or
acquired or produced by the institution for the contract.

g. Subcontractor clains including the allocable portion of clains
whi ch are commpn to the contract and to other work of the contractor are
general ly all owabl e.

45. Vol untary services. The value of voluntary services provided by
sisters or other nmenbers of religious orders is allowable provided that
anounts do not exceed that paid other enployees for simlar work. Such
anounts nust be identifiable in the records of the hospital as a | ega
obligation of the hospital. This may be reflected by an agreenent
between the religious order and the hospital supported by evidence of
paynments to the order
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Appendi xes F--H to Part 74 [Reserved]

Appendix | to Part 74--OMB Circular A-133 Audits of Institutions of
Hi gher Education and Other Nonprofit Institutions

OVB Circul ar No. A-133

To the Heads of Executive Departments and Establishnents
Subj ect: Audits of Institutions of Hi gher Education and O her Nonprofit
Institutions

1. Purpose. Circular A-133 establishes audit requirenents and
defines Federal responsibilities for inplenmenting and nonitoring such
requi renents for institutions of higher education and other nonprofit
i nstitutions receiving Federal awards.

2. Authority. Circular A-133 is issued under the authority of the
Budget and Accounting Act of 1921, as anmended; the Budget and Accounting
Procedures Act of 1950, as anended; Reorganization Plan No. 2 of 1970;
and Executive Order No. 11541.

3. Supersession. Circular A-133 supersedes Attachnent F,
subpar agraph 2h, of Circular A-110, "~ Uniform Adm nistrative
Requi renents for Grants and other Agreenments with Institutions of Higher
Educati on, Hospitals, and other Nonprofit Organizations.'

4. Applicability. The provisions of Circular A-133 apply to:

a. Federal departments and agenci es responsible for adm nistering
programnms that involve grants, cost-type contracts and ot her agreenents
with institutions of higher education and other nonprofit recipients.

b. Nonprofit institutions, whether they are recipients, receiving
awards directly from Federal agencies, or are sub-recipients, receiving
awards indirectly through other recipients.

These principles, to the extent permtted by |aw, constitute
gui dance to be applied by agencies consistent with and within the
di scretion, conferred by the statutes governing agency action

5. Requirenments and Responsibilities. The specific requirenents and
responsi bilities of Federal departnents and agencies and institutions of
hi gher education and other nonprofit institutions are set forth in the
attachnment .

6. Effective Date. The provisions of Circular A- 133 are effective
upon publication and shall apply to audits of nonprofit institutions for
fiscal years that begin on or after January 1, 1990. Earlier
i mpl enmentation is encouraged. However, until this Circular is
i mpl enmented, the audit provisions of Attachment F to Circular A-110
shal | continue to be observed.

7. Policy Review (Sunset) Date. Circular A-133 will have a policy
review three years fromthe date of issuance.

8. Inquiries. Further information concerning Circular A-133 may be
obt ai ned by contacting the Financial Mnagenent Division, Ofice of
Managenment and Budget, Washi ngton, DC 20503, tel ephone (202) 395-3993.

Ri chard G Dar man,
Director.
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OVB Circul ar A-133
Audits of Institutions of Hi gher Education and O her Nonprofit
Institutions

1. Definitions. For the purposes of this Circular, the follow ng
definitions apply:

a. Award neans financial assistance, and Federal cost-type contracts
used to buy services or goods for the use of the Federal Governnent. In
i ncludes awards received directly fromthe Federal agencies or
indirectly through recipients. It does not include procurenment contracts
to vendors under grants or contracts, used to buy goods or services.
Audits of such vendors shall be covered by the terns and conditions of
t he contract.

b. Cogni zant agency neans the Federal agency assigned by the Ofice
of Managenent and Budget to carry out the responsibilities described in
paragraph 3 of this Attachnment.

c. Coordinated audit approach neans an audit wherein the independent
audi tor, and other Federal and non-federal auditors consider each
other's work, in determi ning the nature, timng, and extent of his or
her own auditing procedures. A coordinated audit nmust be conducted in
accordance with Governnent Auditing Standards and neet the objectives
and reporting requirenments set forth in paragraph 12(b) and 15,
respectively, of this Attachnent. The objective of the coordinated audit
approach is to mninmze duplication of audit effort, but not to limt
the scope of the audit work so as to preclude the independent auditor
frommnmeeting the objectives set forth in paragraph 12(b) or issuing the
reports required in paragraph 15 in a tinely manner

d. Federal agency has the sane nmeaning as the term agency' in
section 551(1) of title 5, United States Code.

e. Federal Financial Assistance.

(1) Federal financial assistance nmeans assi stance provided by a
Federal agency to a recipient or sub-recipient to carry out a program
Such assistance may be in the form of:

--Grants;

--Contracts;

--Cooperative agreenents;

- - Loans;

--Loan guar ant ees;
--Property;

--Interest subsidies;
--lnsurance;

--Direct appropriations;
-- Ot her non-cash assi stance.
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(2) Such assistance does not include direct Federal cash assistance
to individuals.

(3) Such assistance includes awards received directly from Federa
agencies, or indirectly when sub-recipients receive funds identified as
Federal funds by recipients.

(4) The granting agency is responsible for identifying the source of
funds awarded to recipients; the recipient is responsible for
i dentifying the source of funds awarded to sub-recipients.

f. Generally accepted accounting principles has the neaning
specified in the Government Auditing Standards.

g. I ndependent auditor neans:

(1) A Federal, State, or local government auditor who neets the
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standards specified in the Governnent Auditing Standards; or

(2) A public accountant who neets such standards.

h. Internal control structure neans the policies and procedures
established to provi de reasonabl e assurance that:

(1) Resource use is consistent with | aws, regul ations, and award
ter nms;

(2) Resources are safeguarded agai nst waste, |oss, and nisuse; and

(3) Reliable data are obtained, maintained, and fairly disclosed in
reports.

i. Major program neans an individual award or a number of awards in
a category of Federal assistance or support for which total expenditures
are the larger of three percent of total Federal funds expended or
$100, 000, on which the auditor will be required to express an opinion as
to whether the major programis being adm nistered in conpliance with
| aws and regul ati ons.

Each of the follow ng categories of Federal awards shall constitute
a mgej or program where total expenditures are the |arger of three percent
of total Federal funds expended or $100, 000:

--Research and Devel opnent.

--Student Financial Aid.

--Individual awards not in the student aid or research and devel opnent
cat egory.

j . Managenent deci sion neans the eval uati on by the managenent of an
establishnment of the findings and recomendati ons included in an audit
report and the issuance of a final decision by managenent concerning its
response to such findings and recomrendati ons, including actions
concl uded to be necessary.

k. Nonprofit institution nmeans any corporation, trust, association
cooperative or other organization which (1) is operated primarily for
scientific, educational, service, charitable, or simlar purposes in the
public interest; (2) is not organized primarily for profit; and (3) uses
its net proceeds to maintain, inprove, and/or expand its operations. The
termnonprofit institutions includes institutions of higher education
except those institutions that are audited as part of single audits in
accordance with Circular A-128 Audits of State and Local Governnents.''
The term does not include hospitals which are not affiliated with an
institution of higher education, or State and | ocal governnments and
Indian tribes covered by Circular A-128 " Audits of State and Loca
Governnments. '’

| . Oversight agency neans the Federal agency that provides the
predom nant anount of direct funding to a recipient not assigned a
cogni zant agency, unless no direct funding is received. Were there is
no direct funding, the Federal agency with the predomn nant indirect
funding will assunme the general oversight responsibilities. The duties
of the oversight agency are described in paragraph 4 of this Attachment.

m Reci pi ent neans an organi zati on receiving financial assistance to
carry out a programdirectly from Federal agencies.

n. Research and devel opnent includes all research activities, both
basic and applied, and all devel opnent activities that are supported at
uni versities, colleges, and other nonprofit institutions. Research is
defined as a systematic study directed toward fuller scientific
know edge or understandi ng of the subject studied. Devel opnent is the
systemati c use of know edge and understandi ng gai ned fromresearch
directed toward the production of useful materials, devices, systens, or
nmet hods, including design and devel opnment of prototypes and processes.

0. Student Financial Aid includes those prograns of general student
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assistance in which institutions participate, such as those authorized
by Title IV of the Higher Education Act of 1965 which is adni nistered by
the U S. Departnment of Education and sinilar prograns provided by other
Federal agencies. It does not include prograns which provide fellowships
or simlar awards to students on a conpetitive basis, or for specified
studi es or research

p. Sub-recipient neans any person or government departnent, agency,
establishnment, or nonprofit organization that receives financia
assistance to carry out a programthrough a primary recipient or other
sub-reci pi ent, but does not include an individual that is a beneficiary
of such a program A sub-recipient may al so be a direct recipient of
Federal awards under other agreenents.

g. Vendor means an organi zation providing a recipient or sub-
recipient with generally required goods or services that are related to
the adm ni strative support of the Federal assistance program

2. Audit of Nonprofit Institutions.

a. Requirenents based on awards received. (1) Nonprofit institutions
that receive $100,000 or nore a year in Federal awards shall have an
audit made in accordance with the provisions of this Circular. However,
nonprofit institutions receiving $100,000 or nore but receiving awards
under only one program have
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the option of having an audit of their institution prepared in
accordance with the provisions of the Circular or having an audit made
of the one program For prior or subsequent years, when an institution
has only | oan guarantees or outstanding | oans that were made previously,
the institution nay be required to conduct audits for those prograns, in
accordance with regul ati ons of the Federal agencies providing those
guar ant ees or | oans.

(2) Nonprofit institutions that receive at |east $25,000 but |ess
t han $100,000 a year in Federal awards shall have an audit made in
accordance with this Circular or have an audit made of each Federa
award, in accordance with Federal |aws and regul ati ons governing the
progranms in which they participate.

(3) Nonprofit institutions receiving |less than $25,000 a year in
Federal awards are exenpt from Federal audit requirements, but records
nmust be avail able for review by appropriate officials of the Federa
grantor agency or subgranting entity.

b. Oversight by Federal agencies. (1) To each of the |arger
nonprofit institutions the Ofice of Managenent and Budget (OVB) will
assign a Federal agency as the cogni zant agency for nonitoring audits
and ensuring the resolution of audit findings that affect the prograns
of nore than one agency.

(2) Smaller institutions not assigned a cognhi zant agency w |l be
under the general oversight of the Federal agency that provides them
with the nmost funds.

(3) Assignnments to Federal cognizant agencies for carrying out
responsibilities in this section are set forth in a separate suppl enent
to this Circul ar.

(4) Federal Governnent-owned, contractor-operated facilities at
institutions or |laboratories operated primarily for the Governnment are
not included in the cogni zance assignnments. These will renmain the
responsibility of the contracting agencies. The |isted assignnents cover
all of the functions in this Circular unless otherw se indicated. The
O fice of Managenent and Budget will coordi nate changes in agency
assi gnnments.
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3. Cogni zant Agency Responsibilities. A cognizant agency shall

a. Ensure that audits are nade and reports are received in a tinmely
manner and in accordance with the requirenments of this Circul ar

b. Provide technical advice and liaison to institutions and
i ndependent auditors.

c. Obtain or make quality control reviews of selected audits nmade by
non- Federal audit organi zations, and provide the results, when
appropriate, to other interested organizations.

d. Promptly informother affected Federal agencies and appropriate
Federal |aw enforcenent officials of any reported illegal acts or
irregularities. A cognizant agency should also inform State or |ocal |aw
enforcenent and prosecuting authorities, if not advised by the
reci pient, of any violation of law within their jurisdiction

e. Advise the recipient of audits that have been found not to have
nmet the requirenents set forth in this Circular. In such instances, the
recipient will work with the auditor to take corrective action. |f
corrective action is not taken, the cogni zant agency shall notify the
reci pi ent and Federal awardi ng agencies of the facts and nake
recommendati ons for followup action. Myjor inadequacies or repetitive
subst andard perfornmance of independent auditors shall be referred to
appropriate professional bodies for disciplinary action.

f. Coordinate, to the extent practicable, audits or reviews nade for
Federal agencies that are in addition to the audits nmade pursuant to
this Circular, so that the additional audits or reviews build upon
audits performed in accordance with the Circul ar

g. Ensure the resolution of audit findings that affect the prograns
of nore than one agency.

h. Seek the views of other interested agencies before conpleting a
coordi nated program

i. Help coordinate the audit work and reporting responsibilities
anong i ndependent public accountants, State auditors, and both resident
and non-resident Federal auditors to achieve the nost cost-effective
audi t.

4. Oversight agency responsibilities. An oversight agency shal
provi de technical advice and counsel to institutions and i ndependent
audi tors when requested by the recipient. The oversi ght agency may
assunme all or sonme of the responsibilities normally performed by a
cogni zant agency.

5. Recipient responsibilities. A recipient that receives a Federa
award and provides $25,000 or nmore of it during its fiscal year to a
sub-reci pi ent shall

a. Ensure that the nonprofit institution sub-recipients that receive
$25, 000 or nore have met the audit requirenents of this Circular, and
that sub-recipients subject to OMB Circular A-128 have nmet the audit
requi renents of that Circul ar

b. Ensure that appropriate corrective action is taken within six
nmont hs after receipt of the sub-recipient audit report in instances of
nonconpl i ance with Federal |aws and regul ations;

c. Consider whether sub-recipient audits necessitate adjustnent of
the recipient's own records; and

d. Require each sub-recipient to permt independent auditors to have
access to the records and financial statenments as necessary for the
recipient to conply with this Circular

6. Relation to Other Audit Requirenents.

a. An audit made in accordance with this Circular shall be in lieu
of any financia
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audit required under individual Federal awards. To the extent that an
audit rmade in accordance with this Circul ar provi des Federal agencies
with the information and assurances they need to carry out their overal
responsibilities, they shall rely upon and use such information.
However, a Federal agency shall nmake any additional audits or reviews
necessary to carry out responsibilities under Federal |aw and
regul ati on. Any additional Federal audits or reviews shall be planned
and carried out in such a way as to build upon work performed by the

i ndependent auditor

b. Audit planning by Federal audit agencies should consider the
extent to which reliance can be placed upon work perforned by other
auditors. Such auditors include State, |ocal, Federal, and other
i ndependent auditors, and a recipient's internal auditors. Reliance
pl aced upon the work of other auditors should be docunented and in
accordance with Governnent Auditing Standards.

c. The provisions of this Circular do not limt the authority of
Federal agencies to make or contract for audits and eval uati ons of
Federal awards, nor do they limt the authority of any Federal agency
I nspector General or other Federal official

d. The provisions of this Circular do not authorize any institution
or sub-recipient thereof to constrain Federal agencies, in any manner
fromcarrying out additional audits, evaluations or reviews.

e. A Federal agency that makes or contracts for audits, in addition
to the audits nade by recipients pursuant to this Circular, shall
consistent with other applicable | aws and regul ati ons, arrange for
funding the cost of such additional audits. Such additional audits or
reviews include financial, performance audits and program eval uati ons.

7. Frequency of audit. Audits shall usually be performed annually
but not less frequently than every two years.

8. Sanctions. No audit costs may be charged to Federal awards when
audits required by this Circular have not been nade or have been nmde
but not in accordance with this Circular. In cases of continued
inability or unwillingness to have a proper audit in accordance with the
Circul ar, Federal agencies nust consider appropriate sanctions
i ncl udi ng:

--Wthholding a percentage of awards until the audit is conpleted
satisfactorily;

--Wthholding or disallow ng overhead costs; or

--Suspendi ng Federal awards until the audit is nade.

9. Audit costs. The cost of audits made in accordance with the
provisions of this Circular are allowable charges to Federal awards. The
charges may be considered a direct cost or an allocated indirect cost,

deternmined in accordance with the provisions of Circular A-21, " Cost
Principles for Universities'' or Circular A-122, " Cost Principles for
Nonprofit Organi zations,'' FAR subpart 31, or other applicable cost

principles or regulations.
10. Auditor selection. In arranging for audit services institutions
shall follow the procurenment standards prescribed by Circular A-110,
" Uni form Requirements for Grants and Agreenents with Institutions of
Hi gher Education, Hospitals and other Nonprofit Organizations.'
11. Small and Mnority Audit Firms.
a. Small audit firnms and audit firnms owned and controlled by
soci ally and econonical ly di sadvant aged i ndivi dual s shall have the
maxi mum practi cabl e opportunity to participate in contracts awarded to
fulfill the requirements of this Circular
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b. Recipients of Federal awards shall take the followi ng steps to
further this goal

(1) Ensure that small audit firnms and audit firns owned and
controlled by socially and econonical ly di sadvantaged individuals are
used to the fullest extent practicable;

(2) Make information on forthcom ng opportunities avail able and
arrange tinmeframes for the audit to encourage and facilitate
participation by small audit firns and audit firns owned and controlled
by socially and econonically di sadvant aged i ndi vi dual s;

(3) Consider in the contract process whether firnms conpeting for
| arger audits intend to subcontract with small audit firnms and audit
firms owned and controlled by socially and econom cal ly di sadvant aged
i ndi vi dual s;

(4) Encourage contracting with small audit firnms or audit firns
owned and controlled by socially and economical |l y di sadvant aged
i ndi vi dual s which have traditionally audited governnent progranms, and in
cases where this is not possible, assure that these firns are given
consideration for audit subcontracting opportunities;

(5) Encourage contracting with consortiunms of small audit firns as
described in section (1), above, when a contract is too large for an
i ndi vidual small audit firmor audit firmowned and controlled by
socially and econonically di sadvant aged i ndi vi dual s; and

(6) Use the services and assistance, as appropriate, of such
organi zations as the Small Business Adnministration in the solicitation
and utilization of small audit firms or audit firns owned and controlled
by socially and econonically di sadvantaged i ndi vi dual s.

12. Scope of Audit and Audit Objectives. a. The audit shall be nade
by an i ndependent auditor in accordance with CGovernment Auditing
St andards devel oped by the Conptroller General of the United States
covering financial audits. An audit under this Circular should be an
organi zati on-wi de audit of the institution. However, there may be
i nstances where Federal auditors are performng audits or are planning
to performaudits at
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nonprofit institutions. In these cases, to mnimze duplication of audit
wor k, a coordinated audit approach may be agreed upon between the

i ndependent auditor, the recipient and the cogni zant agency or the
oversi ght agency. Those auditors who assune responsibility for any or
all of the reports called for by paragraph 15 should foll ow gui dance set
forth in Government Auditing Standards in using work performed by

ot hers.

b. The auditor shall determ ne whether

(1) The financial statements of the institution present fairly its
financial position and the results of its operations in accordance with
general |y accepted accounting principles;

(2) The institution has an internal control structure to provide
reasonabl e assurance that the institution is managi ng Federal awards in
conpliance with applicable |laws and regul ations, and controls that
ensure conpliance with the laws and regul ations that could have a
mat eri al inmpact on the financial statenents; and

(3) The institution has conplied with |aws and regul ati ons that may
have a direct and material effect on its financial statement anobunts and
on each mmjor Federal program

13. Internal Controls Over Federal Awards; Conpliance Reviews. a.
General . The independent auditor shall determ ne and report on whether
the recipient has an internal control structure to provide reasonable
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assurance that it is managi ng Federal awards in conpliance with
applicable | aws, regul ations, and contract terns, and that it safeguards
Federal funds. In perform ng these reviews, independent auditors should
rely upon work perforned by a recipient's internal auditors to the
maxi mum ext ent possi ble. The extent of such reliance should be based
upon the Governnent Auditing Standards.

b. Internal control review. (1) In order to provide this assurance
on internal controls, the auditor must obtain an understandi ng of the
internal control structure and assess levels of internal control risk.
After obtaining an understandi ng of the controls, the assessment nust be
made whether or not the auditior intends to place reliance on the
i nternal control structure

(2) As part of this review, the auditor shall

(a) Performtests of controls to evaluate the effectiveness of the
desi gn and operation of the policies and procedures in preventing or
detecting material nonconpliance. Tests of controls will not be required
for those areas where the internal control structure policies and
procedures are likely to be ineffective in preventing or detecting
nonconpl i ance, in which case a reportable condition or a nateria
weakness shoul d be reported in accordance with paragraph 15c(2) of this
Circul ar.

(b) Review the recipient's systemfor nonitoring sub-recipients and
obtai ning and acting on sub-recipient audit reports.

(c) Deternmine whether controls are in effect to ensure direct and
i ndirect costs were conputed and billed in accordance with the gui dance
provi ded in the general requirenments section of the conpliance
suppl enment to this Circul ar

c. Conpliance review. (1) The auditor shall determ ne whether the
reci pient has conplied with | aws and regul ati ons that may have a direct
and material effect on any of its major Federal programs. In addition,
transactions selected for non-major prograns shall be tested for
conpliance with Federal |aws and regul ations that apply to such
transactions.

(2) In order to determine which najor progranms are to be tested for

conpliance, recipients shall identify, in their accounts, all Federa
funds received and expended and the programs under which they were
received. This shall include funds received directly from Federa

agenci es, through other State and | ocal governments or other recipients.
To assist recipients in identifying Federal awards, Federal agencies and
primary recipients shall provide the Catal og of Federal Domestic

Assi stance (CFDA) nunbers to the recipients when nmaking the awards.

(3) The review nmust include the selection of an adequate nunber of
transactions fromeach major Federal financial assistance program so
that the auditor obtains sufficient evidence to support the opinion on
conpl i ance required by paragraph 15c(3) of this Attachnment. The
sel ection and testing of transactions shall be based on the auditors
prof essi onal judgnent considering such factors as the anount of
expenditures for the program the newness of the program or changes in
its conditions; prior experience with the programparticularly as
reveal ed in audits and other evaluations (e.g., inspections, program
reviews, or systemreviews required by Federal Acquisition Regul ations);
the extent to which the programis carried out through sub-recipients;
the extent to which the program contracts for goods or services; the
I evel to which the programis already subject to programrevi ews or
ot her forns of independent oversight; the adequacy of the controls for
ensuring conpliance; the expectation of adherence or |ack of adherence
to the applicable aws and regul ati ons; and the potential inpact of
adverse findings.
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(4) I'n making the test of transactions, the auditor shall deterni ne
whet her:

--The anpunts reported as expenditures were for allowable services, and
--The records show that those who received services or benefits were
eligible to receive them

(5) In addition to transaction testing, the auditor shall deterni ne
whet her:
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--Matching requirenents, levels of effort and earmarking linitations
were net,

--Federal financial reports and clains for advances and rei nmbursenment
contain information that is supported by books and records from which
the basic financial statenments have been prepared, and

--Anpunts clainmed or used for nmatching were deternined in accordance
with (1) OMB Circular A-21, " Cost Principles for Educationa
Institutions''; (2) matching or cost sharing requirenents in Circular A-
110, " “Uniform Requirenents for Grants and Agreenents with Institutions
of Higher Education, Hospitals and OQther Nonprofit Organizations''; (3)
Circular A-122, " "Cost Principles for Nonprofit Organizations''; (4) FAR
subpart 31 cost principles; and (5) other applicable cost principles or
regul ati ons.

(6) The principal conpliance requirenments of the |argest Federa
progranms may be ascertained by referring to the Conpliance Suppl enent
for Single Audits of Educational Institutions and O her Nonprofit
Organi zati ons, and the Conpliance Supplement for Single Audits of State
and Local Governnents, issued by OVB and avail able fromthe Governnent
Printing Office. For those prograns not covered in the Conpliance
Suppl ements, the auditor should ascertain conpliance requirenments by
reviewi ng the statutes, regul ations, and agreenents governing i ndividua
pr ogr ans.

(7) Transactions related to other awards that are selected in
connection with exam nations of financial statements and eval uations of
internal controls shall be tested for conpliance with Federal |aws and
regul ati ons that apply to such transacti ons.

14. lllegal Acts. If, during or in connection with the audit of a
nonprofit institution, the auditor beconmes aware of illegal acts, such
acts shall be reported in accordance with the provisions of the
Gover nment Auditing Standards.

15. Audit Reports. a. Audit reports nust be prepared at the
conpl etion of the audit.

b. The audit report shall state that the audit was nmade in
accordance with the provisions of this Circular

c. The report shall be nmade up of at |least the follow ng three
parts:

(1) The financial statements and a schedul e of Federal awards and
the auditor's report on the statenents and the schedul e. The schedul e of
Federal awards should identify mmjor programs and show the tota
expenditures for each program |ndividual mgjor progranms other than
Research and Devel oprment and Student Aid should be listed by catal og
nunber as identified in the Catal og of Federal Donestic Assistance.
Expendi tures for Federal programs other than major prograns shall be
shown under the caption " "other Federal assistance.'' Also, the val ue of
non- cash assi stance such as | oan guarantees, food commopdities or donated

Page -76-



surplus properties or the outstandi ng bal ance of | oans should be
di scl osed in the schedul e.

(2) Awitten report of the independent auditor's understanding of
the internal control structure and the assessnent of control risk. The
auditor's report should include as a mnimum (1) The scope of the work
i n obtaining understanding of the internal control structure and in
assessing the control risk, (2) the nonprofit institution's significant
internal controls or control structure including the controls
established to ensure conpliance with | aws and regul ati ons that have a
mat eri al inmpact on the financial statenents and those that provide
reasonabl e assurance that Federal awards are being managed in conpliance
with applicable | anws and regul ations, and (3) the reportabl e conditions,
including the identification of material weaknesses, identified as a
result of the auditor's work in understanding and assessing the contro
risk. If the auditor Iimts his/her consideration of the interna
control structure for any reason, the circunstances should be discl osed
in the report.

(3) The auditor's report on conpliance containing:

--An opinion as to whether each najor Federal program was being

admi nistered in conpliance with | aws and regul ati ons applicable to the
matters described in paragraph 13(c)(3) of this Attachment, including
conpliance with laws and regul ations pertaining to financial reports and
clains for advances and rei mbursenents;

--A statenent of positive assurance on those itens that were tested for
conpl i ance and negative assurance on those itens not tested;

--Material findings of nonconpliance presented in their proper

per specti ve:

<bul | et> The size of the universe in nunber of items and doll ars,

<bul I et> The nunber and dol |l ar anpunt of transactions tested by the
audi tors,

<bul I et> The nunber and correspondi ng dol | ar anmount of instances of
nonconpl i ance;

--Where findings are specific to a particular Federal award, an

i dentification of total ampunts questioned, if any, for each Federa
award, as a result of nonconpliance and the auditor's recomrendati ons
for necessary corrective action.

c. The three parts of the audit report may be bound into a single
docunent, or presented at the sane tinme as separate docunents.

d. Nonmaterial findings need not be disclosed with the conpliance
report but should be reported in witing to the recipient in a separate
comuni cation. The recipient, in turn, should forward the findings to
the Federal grantor agencies or subgrantor sources.

e. Al fraud or illegal acts or indications of such acts, including
all questioned costs
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found as the result of these acts that auditors beconme aware of, may be
covered in a separate witten report submitted in accordance with the
Gover nment Auditing Standards.

f. The auditor's report should disclose the status of known but
uncorrected significant material findings and recomendati ons from pri or
audits that affect the current audit objective as specified in the
Gover nment Auditing Standards.
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g. In addition to the audit report, the recipient shall provide a
report of its coments on the findings and recomrendations in the
report, including a plan for corrective action taken or planned and
comments on the status of corrective action taken on prior findings. If
corrective action is not necessary, a statenent describing the reason it
is not should acconpany the audit report.

h. Copies of the audit report shall be subnitted in accordance with
the reporting standards for financial audits contained in the Governnent
Audi ting Standards. Sub-recipient auditors shall subnit copies to
reci pients that provided Federal awards. The report shall be due within
30 days after the conpletion of the audit, but the audit shoul d be
conpleted and the report subnitted not later than 13 nonths after the
end of the recipient's fiscal year unless a |onger period is agreed to
with the cogni zant or oversight agency.

i. Recipients of nmore than $100,000 in Federal awards shall submt
one copy of the audit report within 30 days after issuance to a centra
cl eari nghouse to be designated by the O fice of Managenent and Budget.
The cl eari nghouse will keep conpleted audit reports on file.

j. Recipients shall keep audit reports, including sub-recipient
reports, on file for three years fromtheir issuance.

16. Audit resolution. a. As provided in paragraph 3, the cognizant
agency shall be responsible for ensuring the resolution of audit
findings that affect the prograns of nobre than one Federal agency.
Resolution of findings that relate to the prograns of a single Federa
agency will be the responsibility of the recipient and the agency.

Al ternate arrangenents nmay be nmade on case-by-case basis by agreenent
anong the agenci es concerned.

b. A managenent decision shall be nade within six nmonths after
recei pt of the report by the Federal agencies responsible for audit
resolution. Corrective action should proceed as rapidly as possible.

17. Audit Workpapers and Reports. Workpapers and reports shall be
retained for a mninumof three years fromthe date of the audit report,
unl ess the auditor is notified in witing by the cogni zant agency to
extend the retention period. Audit workpapers shall be nmade avail abl e
upon request to the cogni zant agency or its designee or the Cenera
Accounting Office, at the conpletion of the audit.

[56 FR 8714, Mar. 1, 1991]

Appendix J to Part 74--OVMB Circular A-128, ""Audits of State and Loca
Gover nnment s’

Circular No. A-128

April 12, 1985.
To the Heads of Executive Departments and Establishnents
Subj ect: Audits of State and Local Governnents.

1. Purpose. This Circular is issued pursuant to the Single Audit Act
of 1984, Pub. L. 98-502. It establishes audit requirenents for State and
| ocal governnments that receive Federal aid, and defines Federa
responsibilities for inplenmenting and nonitoring those requirenents.

2. Supersession. The Circul ar supersedes Attachnent P, "~ Audit
Requirenents,'' of Circular A-102, " “Uniformrequirements for grants to
State and | ocal governnents.'

3. Background. The Single Audit Act builds upon earlier efforts to
i mprove audits of Federal aid prograns. The Act requires State or |oca
governments that receive $100,000 or nore a year in Federal funds to

Page -78-



have an audit nmade for that year. Section 7505 of the Act requires the
Director of the Ofice of Managenent and Budget to prescribe policies,
procedures and guidelines to inplenent the Act. It specifies that the
Director shall designate " “cognizant'' Federal agencies, determ ne
criteria for making appropriate charges to Federal prograns for the cost
of audits, and provide procedures to assure that small firms or firns
owned and controll ed by di sadvant aged i ndi vi dual s have the opportunity
to participate in contracts for single audits.

4. Policy. The Single Audit Act requires the follow ng:

a. State or local governnents that receive $100,000 or nore a year
in Federal financial assistance shall have an audit nade in accordance
with this Circular.

b. State or local governments that receive between $25,000 and
$100, 000 a year shall have an audit nmade in accordance with this
Circular, or in accordance with Federal |aws and regul ati ons governing
the prograns they participate in.

c. State or local governnents that receive | ess than $25,000 a year
shall be exenpt from conpliance with the Act and other Federal audit
requi renents. These State and | ocal governnents shall be governed by
audit requirenments prescribed by State or |ocal |law or regul ation.

d. Nothing in this paragraph exenpts State or |ocal governments from
mai nt ai ni ng records of Federal financial assistance or
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from provi ding access to such records to Federal agencies, as provided
for in Federal law or in Circular A-102, " “Uniformrequirenents for
grants to state or |ocal governnents.'

5. Definitions. For the purposes of this Circular the follow ng
definitions fromthe Single Audit Act apply:

a. Cogni zant agency neans the Federal agency assigned by the Ofice
of Managenent and Budget to carry out the responsibilities described in
paragraph 11 of this Circul ar

b. Federal finanical assistance neans assi stance provided by a
Federal agency in the formof grants, contracts, cooperative agreenents,
| oans, | oan guarantees, property, interest subsidies, insurance, or
di rect appropriations, but does not include direct Federal cash
assistance to individuals. It includes awards received directly from
Federal agencies, or indirectly through other units of States and |oca
gover nments.

c. Federal agency has the sane neaning as the term agency' in
section 551(1) of Title 5, United States Code.

d. Generally accepted accounting principles has the nmeani ng
specified in the generally accepted governnment auditing standards.

e. Generally accepted governnent auditing standards neans the
St andards For Audit of Government Organi zations, Prograns, Activities,
and Functions, devel oped by the Conptroller General, dated February 27,
1981.

f. Independent auditor neans:

(1) A State or |ocal governnment auditor who neets the independence
standards specified in generally accepted governnment auditing standards;
or

(2) A public accountant who neets such independence standards.

g. Internal controls neans the plan of organization and nethods and
procedures adopted by managenent to ensure that:

(1) Resource use is consistent with | aws, regulations, and policies;

(2) Resources are safeguarded agai nst waste, |oss, and nisuse; and

(3) Reliable data are obtained, maintained, and fairly disclosed in
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reports.

h. Indian tribe nmeans any Indian tribe, band, nations, or other
organi zed group or comunity, including any Al askan Native village or
regional or village corporations (as defined in, or established under
the Al askan Native Clainms Settlement Act) that is recognized by the
United States as eligible for the special progranms and services provided
by the United States to Indians because of their status as Indians.

i. Local governnent nmeans any unit of |ocal government within a
State, including a county, a borough, municipality, city, town,
townshi p, parish, local public authority, special district, schoo
district, intrastate district, council of governnment, and any other
instrumentality of | ocal government.

j. Major Federal Assistance Program as defined by Pub. L. 98-502,
is described in the Attachnent to this Circul ar

k. Public accountants means those individuals who neet the
qualification standards included in generally accepted governnent
audi ting standards for personnel perform ng governnment audits.

|. State neans any State of the United States, the District of
Col unmbi a, the Commonweal th of Puerto Rico, the Virgin |Islands, Guam
Ameri can Sanpa, the Commonwealth of the Northern Mariana Islands, and
the Trust Territory of the Pacific Islands, any instrunentality thereof,
and any nulti-State, regional, or interstate entity that has
governnmental functions and any Indian tribe.

m Subreci pi ent nmeans any person or governnent departnent, agency,
or establishment that receives Federal financial assistance to carry out
a programthrough a State or |ocal governnment, but does not include an
i ndi vidual that is a beneficiary of such a program A subrecipient may
al so be a direct recipient of Federal financial assistance.

6. Scope of audit. The Single Audit Act provides that:

a. The audit shall be nmade by an independent auditor in accordance
with generally accepted governnment auditing standards covering financia
and conpliance audits.

b. The audit shall cover the entire operations of a State or |oca
government or, at the option of that governnent, it may cover
departnments, agencies or establishnents that received, expended, or
ot herwi se adm ni stered Federal financial assistance during the year
However, if a State or |ocal governnent receives $25,000 or nore in
General Revenue Sharing Funds in a fiscal year, it shall have an audit
of its entire operations. A series of audits of individual departnents,
agenci es, and establishnments for the sane fiscal year may be consi dered
a single audit.

c. Public hospitals and public colleges and universities nmay be
excluded from State and | ocal audits and the requirenents of this
Circul ar. However, if such entities are excluded, audits of these
entities shall be made in accordance with statutory requirenents and the
provi sions of Circular A-110, " “Uniformrequirenments for grants to
uni versities, hospitals, and other nonprofit organizations.'

d. The auditor shall determ ne whether

(1) The financial statenments of the government, departnent, agency
or establishment present fairly its financial position and the results
of its financial operations in accordance with generally accepted
accounting principles;

(2) The organi zation has internal accounting and other contro
systenms to provide reasonabl e assurance that it is managi ng Federa
financi al assistance prograns in conpliance with applicable | aws and
regul ati ons; and
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(3) The organi zation has conplied with | aws and regul ati ons that may
have material effect on its financial statements and on each nmjor
Federal assistance program

7. Frequency of audit. Audits shall be made annually unless the
State or | ocal governnment has, by January 1, 1987, a constitutional or
statutory requirenment for |less frequent audits. For those governnents,

t he cogni zant agency shall permit biennial audits, covering both years,
if the governnent so requests. It shall also honor requests for biennia
audits by governnents that have an adm nistrative policy calling for
audits less frequent than annual, but only for fiscal years beginning
before January 1, 1987.

8. Internal control and conpliance reviews. The Single Audit Act
requires that the independent auditor determ ne and report on whether
the organi zation has internal control systens to provide reasonable
assurance that it is managi ng Federal assistance prograns in conpliance
with applicable | ans and regul ati ons.

a. Internal control review. In order to provide this assurance the
audi tor nmust make a study and evaluation of internal control systens
used in administering Federal assistance programs. The study and
eval uati on nust be made whether or not the auditor intends to place
reliance on such systenms. As part of this review, the auditor shall

(1) Test whether these internal control systens are functioning in
accordance with prescribed procedures.

(2) Exanmine the reeipient's systemfor nonitoring subrecipients and
obtai ning and acting on subrecipient audit reports.

b. Conpliance review. The law also requires the auditor to determ ne
whet her the organi zation has conplied with |aws and regul ati ons that may
have a material effect on each maj or Federal assistance program

(1) In order to determine which najor progranms are to be tested for

conpliance, State and |ocal governments shall identify in their accounts
all Federal funds received and expended and the prograns under which
they were received. This shall include funds received directly from

Federal agencies and through other State and |ocal governnents.

(2) The review nmust include the selection and testing of a
representative nunber of charges from each major Federal assistance
program The selection and testing of transactions shall be based on the
audi tor's professional judgnment considering such factors as the anmpunt
of expenditures for the program and the individual awards; the newness
of the program or changes in its conditions; prior experience with the
program particularly as revealed in audits and other evaluations (e.g.

i nspections programreviews); the extent to which the programis carried
out through subrecipients; the extent to which the program contracts for
goods or services; the level to which the programis already subject to
program reviews or other forns of independent oversight; the adequacy of
the controls for ensuring conpliance; the expectation of adherence or

| ack of adherence to the applicable |aws and regul ati ons; and the
potential inpact of adverse findings.

(a) In making the test of transactions, the auditor shall deterni ne
whet her:

--The anpunts reported as expenditures were for allowable services, and
--The records show that those who received services or benefits were
eligible to receive them

(b) I'n addition to transaction testing, the auditor shall deterni ne
whet her:
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--Matching requirenents, levels of effort and earmarking linitations
were net,

--Federal financial reports and clains for advances and rei nmbursenents
contain information that is supported by the books and records from
whi ch the basic financial statenents have been prepared, and

--Anpunts clainmed or used for nmatching were deternined in accordance
with OMB Circular A-87, " Cost principles for State and | oca
governnments,'' and Attachment F of Circular A-102, "~ Uniform

requi renents for grants to State and | ocal governnents.'

(c) The principal conpliance requirenents of the | argest Federal aid
progranms may be ascertained by referring to the Conpliance Suppl enent
for Single Audits of State and Local Governnents, issued by OVMB and
avail able fromthe Government Printing O fice. For those prograns not
covered in the Conpliance Supplenent, the auditor nmmy ascertain
conpliance requirenents by researching the statutes, regulations, and
agreenents governing individual prograns.

(3) Transactions related to other Federal assistance prograns that
are selected in connection with exam nations of financial statements and
eval uations of internal controls shall be tested for conpliance with
Federal |aws and regul ations that apply to such transacti ons.

9. Subrecipients. State or |local governments that receive Federa
financial assistance and provide $25,000 or nore of it in a fiscal year
to a subrecipient shall

a. Determ ne whether State or |ocal subrecipients have net the audit
requi renents of this Circular and whether subrecipients covered by
Circular A-110, " “Uniformrequirements for grants to universities,
hospital s, and other nonprofit organi zations,'' have nmet that
requirenent;

b. Determi ne whether the subrecipient spent Federal assistance funds
provi ded in accordance with applicable |aws and regul ati ons. This may be
acconpl i shed by reviewi ng an audit of the subrecipient nmade in
accordance with this Circular, Circular A-110,
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or through other nmeans (e.g., programreviews) if the subrecipient has
not yet had such an audit;

c. Ensure that appropriate corrective action is taken within six
nmont hs after receipt of the audit report in instances of nonconpliance
with Federal |aws and regul ations;

d. Consi der whet her subrecipient audits necessitate adjustnent of
the recipient's own records; and

e. Require each subrecipient to permt independent auditors to have
access to the records and financial statenents as necessary to conply
with this Circular.

10. Relation to other audit requirenments. The Single Audit Act
provi des that an audit made in accordance with this Circular shall be in
lieu of any financial or financial conpliance audit required under
i ndi vi dual Federal assistance prograns. To the extent that a single
audit provides Federal agencies with information and assurances they
need to carry out their overall responsibilities, they shall rely upon
and use such information. However, a Federal agency shall make any
additional audits which are necessary to carry out its responsibilities
under Federal |aw and regul ation. Any additional Federal audit effort
shall be planned and carried out in such a way as to avoid duplication.

a. The provisions of this Circular do not limt the authority of
Federal agencies to make, or contract for audits and eval uati ons of
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Federal financial assistance prograns, nor do they limt the authority
of any Federal agency Inspector General or other Federal audit official
b. The provisions of this Circular do not authorize any State or
| ocal government or subrecipient thereof to constrain Federal agencies,

in any manner, from carrying out additional audits.

c. A Federal agency that mekes or contracts for audits in addition
to the audits nade by recipients pursuant to this Circul ar shall
consistent with other applicable |aws and regul ati ons, arrange for
funding the cost of such additional audits. Such additional audits
i ncl ude econony and efficiency audits, programresults audits, and
program eval uati ons.

11. Cogni zant agency responsibilities. The Single Audit Act provides
for cogni zant Federal agencies to oversee the inplenentation of this
Circul ar.

a. The Ofice of Managenent and Budget will assign cogni zant
agencies for States and their subdivisions and | arger |ocal governnents
and their subdivisions. O her Federal agencies may participate with an
assi gned cogni zant agency, in order to fulfill the cognizance
responsibilities. Smaller governnents not assigned a cogni zant agency
wi |l be under the general oversight of the Federal agency that provides
them the nost funds whether directly or indirectly.

b. A cogni zant agency shall have the follow ng responsibilities:

(1) Ensure that audits are nmade and reports are received in a tinely
manner and in accordance with the requirenments of this Circul ar

(2) Provide technical advice and liaison to State and | oca
governnments and i ndependent auditors.

(3) Obtain or make quality control reviews of selected audits nade
by non-Federal audit organi zations, and provide the results, when
appropriate, to other interested organizations.

(4) Pronptly informother affected Federal agencies and appropriate
Federal |aw enforcenent officials of any reported illegal acts or
irregularities. They should also inform State or |ocal |aw enforcenent
and prosecuting authorities, if not advised by the recipient, of any
violation of lawwithin their jurisdiction.

(5) Advise the recipient of audits that have been found not to have
met the requirenents set forth in this Circular. In such instances, the
recipient will be expected to work with the auditor to take corrective
action. If corrective action is not taken, the cognizant agency shal
notify the recipient and Federal awardi ng agencies of the facts and neke
recommendati ons for followp action. Major inadequacies or repetitive
subst andard perfornmance of independent auditors shall be referred to
appropriate professional bodies for disciplinary action.

(6) Coordinate, to the extent practicable, audits nmade by or for
Federal agencies that are in addition to the audits made pursuant to
this Circular; so that the additional audits build upon such audits.

(7) Oversee the resolution of audit findings that affect the
progranms of nore than one agency.

12. Illegal acts or irregularities. If the auditor becones aware of
illegal acts or other irregularities, pronpt notice shall be given to
reci pi ent managenent officials above the |Ievel of involvenent. (see also
par agraph 13(a)(3) below for the auditor's reporting responsibilities.)
The recipient, in turn, shall pronptly notify the cognizant agency of
the illegal acts or irregularities and of proposed and actual actions,
if any. Illegal acts and irregularities include such matters as
conflicts of interest, falsification of records or reports, and
m sappropriations of funds or other assets.

13. Audit Reports. Audit reports must be prepared at the conpletion
of the audit. Reports serve nmany needs of State and |ocal governnents as
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well as neeting the requirenents of the Single Audit Act.

a. The audit report shall state that the audit was nmade in
accordance with the provisions of this Circular. The report shall be
made up of at |east:
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(1) The auditor's report on financial statenents and on a schedul e
of Federal assistance; the financial statenments; and a schedul e of
Federal assistance, showing the total expenditures for each Federa
assi stance programas identified in the Catal og of Federal Domestic
Assi stance. Federal prograns or grants that have not been assigned a
catal og nunmber shall be identified under the caption " other Federa
assi stance.'

(2) The auditor's report on the study and eval uation of interna
control systenms nust identify the organization's significant interna
accounting controls, and those controls designed to provide reasonabl e
assurance that Federal prograns are being managed in conpliance with
laws and regulations. It must also identify the controls that were
eval uated, the controls that were not evaluated, and the materia
weaknesses identified as a result of the eval uation.

(3) The auditor's report on conpliance containing:

--A statenent of positive assurance with respect to those itens tested
for conpliance, including conpliance with law and regul ati ons pertaining
to financial reports and clainms for advances and rei mbursenents;

--Negative assurance on those itenms not tested;

--A summary of all instances of nonconpliance; and

--An identification of total anmpunts questioned, if any, for each
Federal assistance award, as a result of nonconpli ance.

b. The three parts of the audit report may be bound into a single
report, or presented at the sane tinme as separate docunents.

c. Al fraud abuse, or illegal acts or indications of such acts,

i ncluding all questioned costs found as the result of these acts that
audi tors beconme aware of, should normally be covered in a separate
written report submitted in accordance with paragraph 13f.

d. In addition to the audit report, the recipient shall provide
comments on the findings and recomendations in the report, including a
plan for corrective action taken or planned and comments on the status
of corrective action taken on prior findings. |If corrective action is
not necessary, a statenment describing the reason it is not should
acconpany the audit report.

e. The reports shall be nade available by the State or |oca
government for public inspection within 30 days after the conpletion of
the audit.

f. In accordance with generally accepted government audit standards,
reports shall be submitted by the auditor to the organization audited
and to those requiring or arranging for the audit. In addition, the
reci pient shall subnit copies of the reports to each Federal departnent
or agency that provi ded Federal assistance funds to the recipient.
Subreci pients shall submit copies to recipients that provided them
Federal assistance funds. The reports shall be sent within 30 days after
the conpletion of the audit, but no |later than one year after the end of
the audit period unless a |onger period is agreed to with the cogni zant
agency.

g. Recipients of nore than $100,000 in Federal funds shall submt
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one copy of the audit report within 30 days after issuance to a centra
cl eari nghouse to be designated by the O fice of Managenent and Budget.

The cl eari nghouse will keep conpleted audits on file and follow up with
State and | ocal governnents that have not submitted required audit
reports.

h. Recipients shall keep audit reports on file for three years from
t heir issuance.

14. Audit Resolution. As provided in paragraph 11, the cognizant
agency shall be responsible for nonitoring the resolution of audit
findings that affect the prograns of nobre than one Federal agency.
Resolution of findings that relate to the prograns of a single Federa
agency will be the responsibility of the recipient and that agency.

Al ternate arrangenents may be nmade on a case-by-case basis by agreenent
anong the agenci es concerned.

Resol ution shall be made within six nonths after receipt of the
report by the Federal departnents and agencies. Corrective action should
proceed as rapidly as possible.

15. Audit workpapers and reports. Workpapers and reports shall be
retained for a mninumof three years fromthe date of the audit report,
unl ess the auditor is notified in witing by the cogni zant agency to
extend the retention period. Audit workpapers shall be nmade avail abl e
upon request to the cogni zant agency or its designee or the Cenera
Accounting Office, at the conpletion of the audit.

16. Audit Costs. The cost of audits nade in accordance with the
provisions of this Circular are allowable charges to Federal assistance
pr ogr ans.

a. The charges may be considered a direct cost or an allocated
i ndirect cost, determned in accordance with the provision of Circular
A-87, " Cost principles for State and | ocal governnents.'

b. CGenerally, the percentage of costs charged to Federal assistance
progranms for a single audit shall not exceed the percentage that Federa
funds expended represent of total funds expended by the recipient during
the fiscal year. The percentage nmay be exceeded, however, if appropriate
docunent ati on denonstrates higher actual cost.

17. Sanctions. The Single Audit Act provides that no cost may be
charged to Federal assistance progranms for audits required by the Act
that are not nmade in accordance with this Circular. In cases of
continued inability or unwillingness to have a proper
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audit, Federal agencies nust consider other appropriate sanctions
i ncl udi ng:

--Wthholding a percentage of assistance paynments until the audit is
conpl eted satisfactorily,

--Wthhol ding or disallow ng overhead costs, and

--Suspendi ng the Federal assistance agreenent until the audit is made.

18. Auditor Selection. In arranging for audit services State and
| ocal governnments shall follow the procurenent standards prescribed by
Attachnment O of Circular A-102, "~ "Uniformrequirenents for grants to
State and | ocal governnents.'' The standards provide that while
reci pients are encouraged to enter into intergovernmental agreenents for
audit and other services, analysis should be nade to determ ne whet her
it would be nore econom cal to purchase the services fromprivate firns.
In instances where use of such intergovernnental agreenents are required
by State statutes (e.g., audit services) these statutes will take
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precedence.

19. Small and Mnority Audit Firnms. Small audit firns and audit
firms owned and controlled by socially and econom cal ly di sadvant aged
i ndi vi dual s shall have the maxi mum practicable opportunity to
participate in contracts awarded to fulfill the requirenents of this
Circular. Recipients of Federal assistance shall take the follow ng
steps to further this goal:

a. Assure that small audit firms and audit firns owned and
controlled by socially and econonical ly di sadvantaged individuals are
used to the fullest extent practicable.

b. Make i nformation on forthcom ng opportunities avail able and
arrange tinmeframes for the audit so as to encourage and facilitate
participation by small audit firns and audit firns owned and controlled
by socially and econonically di sadvantaged i ndi vi dual s.

c. Consider in the contract process whether firns conpeting for
| arger audits intend to subcontract with small audit firnms and audit
firms owned and controlled by socially and econom cal |y di sadvant aged
i ndi vi dual s.

d. Encourage contracting with small audit firns or audit firms owned
and controlled by socially and econoni cal ly di sadvantaged i ndi vi dual s
whi ch have traditionally audited government prograns and, in such cases
where this is not possible, assure that these firnms are given
consideration for audit subcontracting opportunities.

e. Encourage contracting with consortiuns of small audit firns as
descri bed in paragraph (a) above when a contract is too large for an
i ndi vidual small audit firmor audit firmowned and controlled by
socially and econonically di sadvant aged i ndi vi dual s.

f. Use the services and assi stance, as appropriate, of such
organi zations as the Small Business Adninistration in the solicitation
and utilization of small audit firms or audit firns owned and controlled
by socially and econonically di sadvant aged i ndi vi dual s.

20. Reporting. Each Federal agency will report to the Director of
OMB on or before March 1, 1987, and annually thereafter on the
ef fectiveness of State and |ocal governnents in carrying out the
provisions of this Circular. The report nust identify each State or
| ocal governnment or Indian tribe that, in the opinion of the agency, is
failing to conply with Circul ar.

21. Regul ations. Each Federal agency shall include the provisions of
this Circular in its regulations inplenmenting the Single Audit Act.

22. Effective date. This Circular is effective upon publication and
shall apply to fiscal years of State and | ocal governnments that begin
after Decenmber 31, 1984. Earlier inplementation is encouraged. However,
until it is inplenented, the audit provisions of Attachnent P to
Circul ar A-102 shall continue to be observed.

23. Inquiries. Al questions or inquiries should be addressed to
Fi nanci al Managenent Division, Ofice of Managenent and Budget,

t el ephone nunber 202/ 395-3993.

24. Sunset review date. This Circular shall have an i ndependent
policy review to ascertain its effectiveness three years fromthe date
of issuance.

David A. Stockman,
Director.
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Circul ar A-128 Attachnent
Definition of Major Program as Provided in Pub. L. 98-502

Maj or Federal Assistance Program for State and | ocal governnents
havi ng Federal assistance expenditures between $100, 000 and
$100, 000, 000, neans any program for which Federal expenditures during
the applicable year exceed the | arger of $300,000, or 3 percent of such
total expenditures.

VWere total expenditures of Federal assistance exceed $100, 000, 000,
the following criteria apply:

Total expenditures of Federal financial Maj or Federa
assi stance for all prograns assi st ance program
-------------------------------------------------- nmeans any program
More t han But | ess than t hat exceeds
$100 nmillion  ........... 1 billion $3 million
1 billion ... ........... 2 billion 4 mllion
2 billion  .............. 3 billion 7 mllion
3 billion  .............. 4 billion 10 million
4 billion  .............. 5 billion 13 million
5 billion  .............. 6 billion 16 million
6 billion  .............. 7 billion 19 million
Over 7 billion ... ... ... .. .. . 20 mllion

[50 FR 31716, Aug. 6, 1985]
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